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Practical Regiſter 
Of 153 


Common Pleas, 


CONTAINING 


Select Caſes or Determinations 
in Points of PRAC TICE of 
that Court; 5 


Ia the Reigns of Queen Anne and King 


George che Firſt, and of his preſent 
nnd King Cane the Second. 
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ling, at the Crown and Mitre in Fleet-jir et. 
unden. 
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The Names of the Caſes. 


= 
A 3 and Biddleſton, 
Adey and Flanegan, 


Adkin ja Fe Worthington, . 75 


Aiſlabie and Craven, 
Albany and Griffen, 

Alder and Hayward, 
Alderton and Warden, 
Aldridge againſt Wood, 
Allen and Dixon, 
and Grice, 
— qnd Heathfield; 
— again} Maxey, 
Almond aud Squire, 
Alſop againſt Bagot, 
and Hankey and Charlton, 
Ambroſe and Huckley, 
Anderton and Craven, 
— — againſ} Moreton, 
— — and Smith, 
Awdtenn and Oley, 


a 


/G 


Page 286 


*, 
* 


<a 
Oy Table 7 the Names of the Caſes. 


A Page 3 5 46, 140, 145, 146, 177, 
215, 241; 3 265, 279, 282, 303, 340, 


358, 371, 375, 382, 386, 404 


Appleyard and Gulliver, 169 
Arden and Lamley, 5 192 
Arne againſt Neeler, 331 
Arnold againſt Thomſon, 108 
Aſhburn and Simpſon, 78 
Aſhendon Hundred and Parks, 115 
Aſhley againſt Sutton, 335 
Ask . Grove, 258 
Atkins agaiuſt Spence, 5 115 
Atkinſon and Davie, ; 19 


and Welpdale, 5 
Atwood againſt Kennedy, 8 
againſt Meredith, 349 


Avery and Rarding, ©, $6 


Auſtin againſt King, 337 


Ayicough againſt Strangeways,. 159 


Backhouſe and Kir wood, Leſſce of Brace, 165 
Bacon and \Wyat, : 269 
Bagot and Allop, 
Baker and Cockayne, . 440 

Baker and Newel, 16 

Baker's Leſſee againſt Tipping, 166 

Baldock and Braty, 135 


Baldwin againſt G Carrol, 326 
Ball againſt Young, 425 
Datmbrigge aud Holtenville, $08 


-— and Huggins, 
"OA againff Bangs, 5 116 
Banniere aud Orpwood, — 0 
Barcleys aud Williams, 16 


Barnes aud Porter, . 125 


Barret a Davenbil), 


345, 346 


. 


A Table if the N ames of tbe eite : 


Barrington aud Sheppard, Page 86 | 
Barry and Maurice, 29 
Bartholomew againſt 1 . 
Bartlet aud Baſtard, 5 229 
Baſſet againſt Ebden, 283 
Baſtard po Bartlet, 229 
Bate againſt Tipping, 166 
Bates and Byrom, 114 
Bath and Wells Biſhop and Bond and 
Gibbonz 237 
Bayly againſt Dennis, _ 123 
Baynes againſt Lutwidge, 316 
Beach againſt Smith, 343 
Bean and Turner, 221 
Beck against Monkman, 100 
— againſ; Timbrel, 46 
Bell and Greame, 18 
and Zouch, 4.4.8 

Bellamy againſt Herring, 153 
Belſhaw againſt Porter, 291, 422 


Benn, Leſſee of Mortimer, againſt Denn, 175 . 


Bennet againſt Simſon, ans 
and Willis, 410, 432 
Hema and Goodtitle, 179 
Beriffe and Pigot, 78 
Berry againſt Bourk, | 182 
Berry man egainſt Gilbert, 209 
Betts s Leſſee again Barcleys, 16 
- againſt Hall, 172 
Jerin againſt Jones, 214 
Biddleſton againſt 8 286 
Bilſon againſt Smith, 59 
Birbeck again ft Hughes, 165 
Birch againſt Daff, 107 
— againſ Fryer, 3 
Bird and Spinks, 184 


4 2 Biſhop 
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A Table of the Names of the Caſes. 


Gibbon, 


Biſhop of Bath and Wells and Bond and 
Page 237 


Biſhop of Carliſte, Univerſity of Cambridge, 


852 Gibbon and King, 


Biſhop of Hereford and Croft, 


Biſhop and Dorrel, 

and Steward, 
Blackhall againſt Gould, 
Blackſtock again; Payne, 
Bland againſt Featherſtone, 
Blaxland againſt Burgis, 
aud Gouthouſe, 


-- aud Taylor, 


Blazey againſt Croſs, 


Blick and Halfpen, 


Bloomfield against Shortridge, . 
Blunt and Goſwel, 


Body ard Jones, 
Bolton and Clarke, 
Bond and the Biſhop of Bath and w ells and 


237 


Gibbon, 


Bond againſt Jacobs, 
Booth and Bray, 


Bofanquet againſt Rundo, 
Boſwell and King, 


Bourk and Berry, 
Bourne againſt Butler, 


Bowler and Owens, 


Bowles againſt Wheeler, 
Bownus and Turner, 
Boyce againfs Hall, 
againſt Twiſt, | 


Boyle and Gorman, 


Box againſt Reed, 


Brace's Leſſce againf Backhouſe, 


Bracher againſt Cotton, 


359 


309 


212 


239 


33 


328 


182 
309 

59 
261 


132 
212 


396 
388 


"$30 


165 


POR: 
Bradley 


I: 


hoe 


ae 


— IE 


4 Table of the Names of the Cafes. 


Bradley againſt Lazenby, 


Braty agaiuſt Baldock, 


Bray againſt Booth, 


Bredon againſt Hope, 


- and Hale, 
Brewer againſt Gee, 
Briſtow againſt Wrath, 


Britton again Dickenſon, 
—— againſt Giblon, 


Broadfield and Pool, 
Broadmead again Star, 
Brockhurſt againſt Copſon, 
Brome againſt Woodward, 


Brooke and Stephenſon, 


Brown againſt Hamond, 
-—againſt Hollyoake, 
aud Ibbotlon, 


aud Reed, 


and The Earl of Stamford, 
een againſt Hodgis, 
Buckby and Cumpton, 


Buckley and Lord Griffen, 


— againſt Warren, 
Buckſom &gainſt Pellow, 
Bud againſt Champion, 
againfs Milward, 
Bull and Worley, 


Bunn againſt Lucas, 


eg and Maſon, 
Burg As againſt Nightingale, 
— againſt Pallamounter, 
Burgis aud Blaxland, 


Burnet againſt Kendal, 
Burton and Newby, 


——— and Thomſon, 
a 3 


267 


Butler 


Page 289 
> "ABS 


239 
147 
130 
311 
= 


104 


52 
378 
5 


408 


284 
435 
25 


110 


280 


477 
298 
42" 
417 
317 


209, 391 


276 
404 
3581 


313 


91 
450 
262 
3OI 

3 
424 

43 


———— 2 a 


A Table of the Names of the Caſes. 


Butler and Bourne, 
againſt Houghton, 
againſt Johnſon = 


Butterworth aud Newman, 
| Byas and Goodfleſh againſt Lyel 


Byers againſt Whitaker, 
Byrom againſt Bates, 


Calverac againſt Pinheroe, 


Calvert againſt Goddard, 


Cambden's Leſſee againſt Wrangham, 


Cambridge Univerſity and King, 
Camp againſt Gale, 

Cane and Hayne, 

Canter again Jocham, 

Capel and Hann, 


Carlifle Biſhop and King, 


Carpenter again Joynes, 


Carrol and Baldwin, 
der and Marſh, 
—— and Fieyde), 


- and Uppington, 
Cargchers againſt Lamb, 
Carwil againſt Manby, 


Cats againſt Iveſon, 


Caſwel, Kut. and Cornwal, Bart 
Catmur and Hadderweek, 

Cawſey aud Ver, 
Chamberlayne aud Sellon, 


Chambers's Leſſee againſt Ferris, 
Champion againſt Budd, 


agaiuſt T ownſend; 
Chandler aud Newman, 
Chaplin again Chaplin, 
Chapman and Geale, 

and Herne, 


Page 309 


154 


444 
82 


385 


344 


114 


: 88, 156 
332 


168 
359 
238 
332 


31 


214 
359 


21, 45 
327 
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A Table of the Names of the Caſes. 


Chapman againſt Wiſh, 


Charlewood and Pigot, 


Charlton againſt Hankey and * 


Chatterton againſt Sket, 
Cheſhire againſt Teale, 
Chivers again Millet, 


Chorke aud Ellis, 


Chriſtophory againſt Otto, 
Church againſt Fenda], 
againſt Jaſon, Bart. 
—— —— and Wheatley, 
Clarke againſ} Bokon, 
againſt . 
againſt Taylor, 
againſ; Venner, 


Claypham and Simpſon, 
Clayton againſt Stapp, 


Cleaver and Grimes, 
Coares againſt Hammond, 
Cock and Lincoln, 
Cockayne again Baker, 
Colclough and Ward, 

Cole and Durſey, 

——— 44 Gibſon, 

and Gowing, 
Colebatch againſt Machan, 


Collier and Roe, Leſſee of Humphreys, 


Collins againſt Griffen, 
againſt Shapland, 
Colliſon and Nicholſon, 


Compton againft Leeds, 


Comyns aud The King, 
Condy and Harvey, 
Conning and Magrath, 
Conſtet and Warren, 
Cooke and Frampton, 
aud Hargrave, 


4 


Page 92 
41 
148 

13 

80 
188 
426 


yt q) 6 $2 
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Cooke again? Holgate, 


Cornwall, Bart. againk Caſwel, Knt. 


Page 260 

»—— and Ibbotion, "$83 
——— againſt Sankey, 64 
———— againſt Sone, 20 
Cookſon again Monkhouſe, 4.4. 
—.— againſt Levy, 329 
- againſt Middleton, 16 
1 againſt Old, 208 
— againſt Sawyer, 42 
Copley againſt Delaney, 379 
Coppendal againſt Sunderland, 244. 
Copſon again Brockhurſt, 408 
Cord well and Warſon, 136 
Cornet and Wais 438 
Corniſh and Elliſon, 227 


318 
Coſens and Hetherington, 31 
Coſta aud Miſaubin, 238, 312 
Coſtar againſt Standen, 4&3 
eon aud Bracher, 103 
= againſt Horſemanden, 483 
againſs Perks, 258 
Coulſon 42947 2 Turnbull, 237 
Cramborn again Quenael, 195 
Cranham and Freeman, 160 
as againſt Aiſlabie, 294 
- againſt Anderton, wid. 
againſt Henley, © 240, 242 
Creek againſi Pitcairn, 118 
Croft and The Biſnop of Hereford, 356 
Crookhay againſt Martin, 5 
Croſs againſi Blazey, 9 
Crosiman and Rye, 414 
Cruſe againſt Williams, 236 
Cumpton and Buckby, 427 
Curd ægainſt Eaſtmead, 193 


Cut- 


Denn aud Benn, Leſſee of Mortimer, 175 


4 22 of the Names of the Cafes. 


Cutliffe againſt Standiſh, Page 354 
Daff and Birch, : e 
Daking and Thornhill, 213 
Daniel and . 183 
Darby and Hood, 390 
Davenhill agaizft Barret, | 298 
Davie againſt Atkinſon, 8 19 
Davis againſt Manſell, Bart. 255 
aud Richard, 8 215 
Daviſon againſt Reed, Sd 
Dawſon againſi Garth, 291 
| Day, 555 
 —— and Potter, e 
Death aud Ottiwell, 23 
Deighton qgainſt Ellis, 398 
Delafield againf} Jones, ; 34.5 
De la Fountain againſt Mings, 1 
Delande aud Deriſley, 83 
Delany aud Copley, 3” 


Denn and Fenn, 


161 

Beniſon and Hayward, — 
ggaiuſt Law, 428 

Dennis and Bayly, 123 

Denny aud Laſt, e 

againſt Wi iggs ILL 

Dent againſt Lambert, RS 

Denton and Stonebam, 430, 

Deriſley againſt Delande, . 

Dickins againſt Tallowin, 252 

Dickenſon and Britton, 104 

Dickman again Hutherd, — 

Dinely Goodere aud Whitehead, 387 

Dixie, Bart. againſt Somerfield, 106 

Dixon az27nft Allen, 5 


4 Table of the Names of the Caſes. 


Dixon againſt Goodman, Page 451 


——— and Herſe, | 36 


— Aud Wright, 5 . 11 


Doe and Roe, Leſſee of Fitzherbert, 162 
——, Leſſee of Godfrey againſt Luſhington, 


180 


— ainſt Roe, 5 9 105 
Dogget againſt Hawes, 280 
 D'Olley and Liſter, _ 422 
Dorrel againſt Biſhop, - 338 


Dorrington againſt Rogers, 340 


Dover againſt Robinſon, 12x 


Downes againſt Nichols, 69, 246 
— - 41d Roberts. 399 


Drew and Knapton, — 2 


Ducket and Jackſon, ä 
Duel againſt Stow, 406 
Dulehunty and Nichols, | 49 
Dun and Gatcliffe. + ah 
—— againft Holditch _ 310 


Duncombe ægainſt Motteram ——— 62 


Durrant againſt Lynes, I 54; $23 


Durſey againf Cole, — $26 
Dutoure and Ecollier, 4 | 39 


Earby againſt Windus, 8 429 
Earl of Ilay and Pryor, 319, 320 


Earl of Stamford againſt Browne, 417 
Eaſtbet and Pinfold, 80 


Eaſtmead and Curd, . 193 


Ebden and Baſſet, . 283 
Ecollier againſt Dutoure, 39 
Edmunds aud Uſner, 262 
Edwards and White, 126 
Elfe, Lucas, and Vanderesk, 86 
Elliot againſt ann, _ 295 
Elliot 


« AB 


a n ; ö 2 
' * "Rs rr | 
= . : : ok * — £ / CR EI EIS Py 4 
| 6 "> % 22-39” r 6.3 Oo OO CEN Ke. Sg ETC C o 
hee) — he : 3 3 OED, 3 Tg 8 5 . F 8 LEES FP 1 N 2 
4 DX tt I a N 72 r 3 2, 8 OE” re — — :*. 8 = 8 my 2 © WE OE I IE pe ts 5 p 1 
8 By 7 ut 3 1 e I PPP . r c 
FE N 8 25 ty Os, 2 2 Wl PP. EEIRLON * 2 r 3 FACS . IN ne et LR 
* ry We 4: 1 9 r = 4 % 246. 2 ” N n 4 1 5 * x — S 
— * e e n — TBD er KENT TTY ; 4 
2 Dr 6 r „ : 


22 2 1 
8 Pens 
Ce dp Te 
Bo 


Elliot and Lane, 
Ellis againſt Chorke, 


aud Deighton, 
——— againſt Knowles, 


againſt Manwaring, 
Elliſon againſt Corniſh, 
Aud Kirby 75 

Elms again uf Thomlinſon, 
Elton 2 almer, 
Elwood againſt Elwood, 
Enderup aud Jones, 


Evans and Pitt, 


Ewer and Grant, Bart. 


Eyles, Bart. againſt Smart, 


Eyre againſt ——— 
—— and Fort, 


Farnham and Morſe, 
Farrel againſt Head, 
Farrettes and Hannor, 
Faulconbridge's 
Knowles, 


Faulkener and Williams, 
Faycet againſt Strickland, 


Fawkes agaznſt Jay, 
Featherſtone and Bland, 


Fendal and Church, 
Fenn agarnſt Denn, 


Ferris and Vork, 
Field againſt Walford, 


Figg and Harris, 
—— and Warwick, 


Firebraſs, Barr. and The King, 
Fiſher againſt Tucker, 
Fitch and Waddington, 


A Table of the Names of the Caſes. 
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426 
398 
173 
79 
227 
24 
439 
79 


34, 124 


159 
356 
277 

248 
402 


274 


1 
194 


C Lord Leſſte again 


173 
437 
305 
440 
226 
315 
161 
162 
53 
339 
189 
373 
327 
54 
Fitchet, 
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Fitchet againſt Jones, 


Fitzerbert's Leſſee againſt Doe, 


Flagel againſt Van Thienen, 
Flanders againſt Nichols, 
Flanegan agaizft Adey, 
Fleet Warden and Theedam, 


Fleetwood aud Thornhill Leſſee of the Duke 


and Duchefs of Hamilton, 
Forreſt and Oades, 

Fort againſt Eyre, 
Foſter and Lumley, 

— and Preſton, 

—— againſt Smales, 
Fowler and Philips, 
_—— again} Whadcock, 
Fox and Lewing, 
Frampton againſt Cooke, 
Francia and Joy, 
Franklin and Savay, 
Freeman again Cranham, 
——— aud Swan, 
French and Williams, 


| Froſt and Hern and Kingdom, 


Frument and Welland, 
Fryer and Birch, 
Fuller and Taylor, 
Fulthorpe agazyft Moore, 


Gage againſt Gough, 

Gale and Clamp, 
Gallant againft Squire, 
Galloway and Martindale, 
Gambier and Elliot, 
—and Willes, 
-a Wright, 
Gardiner aud Truby, 


— = es 


227 


146, 
254 
160 


Page 162 
162 


178 


210 
274 
3 60 


386 
445 


409 
243 


253 
187 
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Garland agarnſt Spicer, Page 24 


Garnet againſt Heaviſed. 352 
Garth aud Dawſon, 291 
Gatcliffe againſt Dunn, 47 
Gately aud Ruſſel, 8 — 
Gawler aud Gibbs, 250 


Geale againſt Chapman, 265, 4+ 


Gee and Brewer, 
Gibbon againſt Bond and the Biſhop of Bath 
and Wels, 237 


Gibbon and King, 339 


Gibbs againſt Gawler, 250 
Gibſon againſt Britton, — — 
—— againſt Cole, 311 
Gilbert and Berry man, 209 
Girdler, Serjeant at Law, againſ Hatthews, 

420 


 Girdler, Serj. at Law, and Swaine, 380 


Gledhill and Paul, 444 


Goddard and Calvert, 332 


Godfrey and Clarke, 36 
Godfrey*s Leſſee againſt Luſhington, 180 
Godfrey againſt Mathews, 287 
Goldſmith and Irwin, 247 


Goodall againſt Moore, 309 


Goodere and Whitehead, 387 
Goodfellow and Threlkeld, 1 
Goodfleſh and Byas againſt Lyel, 385 


_ Goodlad, Leſſee of Roundel, againſt Jet- 


ferſon, 167 
Goodman and Dixon, 451 
Goodrick and Wingfield, 81 
Goodright, Leſſee of Hawkey, againſt Hob- 

lyn, 393 
Goodright, Leſſee of Ruſſell, againſt No- 

right, 176 

5 | Good- 


n againſt Skinner, 


4 Table of the Names of the Caſes. 
Page 206 


— Leſſee of Parker, againſt Thruſt- 


out, 


175 


— — Leſſee of Rover, Sein Vice, 


Goodtitle againſt Benmingtanz 
Gorman againſt Boyle, 
Goſwell againſt Blunt, 
SGoſtwick againſt Throgmorton, 
Gough and Gage, 

Gould and Blackhall, 

_ Goulding and Bartholomew, 
 Gouthouſe and Blaxland, 
Gower (Lord) againft Heath, 
| Gowing and Cole, 

Grace and Wood, 

Grafton and Reading, 
Graham and Mangben, 
Grant (Bart.) again Ewer, 
Gray againſt Saunders, 
Greame againſt Bell, 

Greave and Paterſon, 

Green againſt Upton, 

—— againſt Watkins, 
Gary againſt Gurdon, 
Grey and Simpſon, 

Grice againſt Allen, 

Griffen and Albany, 


Griffen (Lord) againſt Buckley, 


Griffen and Collins, 

Griffith aud Maurice, 

and Ormond, 

Grimes againſt Cleaver, 

Grove againſt Ask, 

Grubb and Maule, | 

Gulliver againf# Appleyard, 
1 | 5 


172 


179 
388 


ET 


402 
434 
441 


121 
426 


421 


"= 
405. 


£70 
277 
131 
18 


273 
198 
347 

81 


377 


442 
306 


117 


41 


381 
68 
242 


258 


40 
169 
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Gurdon and Gregory, 


Gwinnel againſt Proctor, 
Gwinnet aud Skin, | 


Gynes againſt Stephenſon, 


Hadderweek againſt Catmur, 
Haddock and Osborn, 

Haine and Kinch, 

Hale againſt Breedon, 

—— againſt Norton, 

Halfpen and Blick, 

Hall and Wright Leſſee of Betts, 
aud Boyce, 
—againft Whilby, 


Halal, Leſſee of Lord Lee, againſt Wedge- 


wood, 


againſt Fleetwood, 
Hammerſley againſt Mallory, 
Hammerton and Mackerel, 
Hammond and Brown, 
— and Coates, 


— àgainſt Horner, 


e and Roberts, 

—— — aud Toms, 

— — againſt Woolmer, 
8 agaiuſt Partridge, 

Hand againſt Kelley, 

—— againſt Willet, 

Hankey and Alſop and Charleton, 


Hann againſt Capel, 


Hannaford againf Holman, 
Hannot againſt Farrettes, 
Harding againſt Avery, 


- — and Stewart, 


Hargrave againſt Cooke, 


Page 8x 


73 


3435 
166 


Hamilton's (Duke and Ducheſs) Leſſee 


178 
230 
198 
23 
392 
300 


338 


14 
116 
277 
339 
144 
148 


214 


134 
194 
186 


121 
278 
Harley 


A Table of the Names of the Caſes. 


Harley and Harvey, Page 140 


Harlin and Marſergh, 209 
Harman againſt Lane, 19 
Harper againſt Woodhouſe, 151 
Harris againſt Figg, 339 
— and The King, 
— and Walker, 439 
Harriſon and Walthoe, 22 
Hartley againſt Varley, 278 
— againſt Condy, 5 218 
—— againſt Tarey's 140 
——— = and Shirley, 
Hatthews and Girdler, Serj. at Law, 420 
Hawes againſt Dogget, 5 
Hawkey's Leſſee againſt Hoblyn, 393 
Hayes and Thornton, 
Hayne againſt Cane, . 352 
Hays againſt Thornton, — 170 
Hay ward againſt Alder, 12 


2 


—— ain Deniſon, 438 
- ad Hook, 85 158 


— A Smith 415 
| Head and Farrel, - : —— 
 Heale and Lyde, 

Heath and Lord Gower, 
| Heathfield againſt Allen, 
Heaviſed aud Garnet, 
Heber againſt King, 
Heney againſt Whitehead, 


Henley and Craven, 240, 242 


Henriques & Ux' & Societas Belgica ad Indos 


Occidentales negotians, 
Herbert againſt Shaw, _ 
Hereford (Biſhop) and Croft, 


25 


Hergeſt aud Jones, Leſſee of Thomas, 170 


Herne againſt Chapman, 287 
2 


437 


Herne, | 
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A Table of the Names of the Caſes. 


Herne, Froſt and Kingdom, Page 443 
Herring and Bellamy, e 
Hetherington and Coſens, 313 
Hewit againſt Powel, 218 


Hey wood and smith; 382 


Hickeringil againſt Knight, 138 
Hickman againſt Waller, 293 


Higgins againſt Stewart, 27 5, 396, 442 


Hill Lord Hilsborough againſt Jeffereys, 411 
Hill and London, 1 


againſt Wadley, 427 


| Hilsborough (Lord) againſt Jeffereys, 411 


Hilton and Walker, 328 
Hirſe againſt Dion 36 
Hoare and Ramsberry, 139 


Hobbs againſt Williams, 216 


Hoblyn and Goodrighty Leſſee of Hawkey, 
393 


Hodgis and Browningz 298 


Hodgſon aud The King, 43 
aud Strickland, Bart. 329 


Leſſee of Kender againſt Maſon, 163 
Hoff and Smith, 394 


Holditch and Dun 310 


 Holgate aud Cooke, 260 
Hollyoake and Brown, . 
Holman and Hannaford, . 

Holmes againſt Holmes 413 


134 


—— againſ; Small, 137 


Holtenvile and Bambridge, 308 


Hood againſt Darby; 390 
Hocke againſt Hayward, 158 
Hooper againſt Wood, : 315 
Hope | 
Hope and Breedon, 147 
Horner and Hammond, 300 


b Horſe- 


A Table of the Names of the Caſes. 


Horſemanden and Cotton, 
Horton and Scarral, 
Hoſey and James, 
Houghton ard Butler, 
Huckle againſt Ambroſe, 


Huggins ægainſt Bambridge, 
Hughes and Birbeck, 


Humfreys s Leflee epi Collier, 


agaiuſt Daniel, 

Hunt and SCrape, 

Huſtler and Wentworth, Bart. 
Hutherd and Dickman, 
Hutchins and Tasker, 
Hutchinſon againſt Wyat, 


Jackſon againſt Ducket, 
— — and Penrice, 
and Ray, 
— — and Theedam,. 
acobs aud Bond. 
ow againſt Hoſey, 
— and Newbal, _ 
Jarrat againſt Robinſon, 
aſon (Bart.) aud Church, 
ay and Fawkes, 
Ibbotſon againſt Brown, 
againſt Cooke, 


Jefferſon and Goodlad, Leſſee 8 Roundel, 


| ? 


Jeffery and Smith, 


8 2 and Hil Bla Lan Hilsborough, 
411 


Teffs againſt Jones, 
Jemmet againſt Voyer, 


Jenkinſon againſt Staples and Spooner, 


| Fenks aud Smith, 


Page 357 


212 
256 


331 
312 

322 
440 


110 
123 


167 
424 


11 
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371 
127 
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A Table of the Names of the Caſes 


Jennet againſt Oatridge, Page 346 


Vat & Us? againſt Lyſet,, 221, 223 


Ilay (Earl) and Pryor, - $194. 380 
Jockham and Canter, 31 
Johannet againſt Lloyd, | 341 
any and Butler, | 444 
—— and Mills, 419 
and Pendock; 174 


Jones and Bevan, 214 


againſt Body, 312 
and Delafield, 545 ET. 345 
and Enderup, . 150 
and Fitchet, Leſſee of Parry, _ 16x 
Leſſee of Thomas, agai#/t Hergeſt, 170 
aud Jeffs, 11 
againſt Leighton, 250 
aud Maddox, 450 
againſt Meriden, 32 
and Williams, EU = 397 


| Jo againſt Francia, 146, 187 
Joynes and Carpenter, 225 45 


Irwin againſt Goldſmith, 247 
Iveſon and Caſs, 8 9 0 


Juncomb againſt Love, : i 
Kelley and Hand, „ 339 


Kendal and Burnet, 3 


Kender's Leſſee againſt Maſon, 163 
Kennedy and Ano | 428 


_ Kinch againſt Haine, 447 


The King againſt Comyns, 194. 
——— againſt Firebraſe, Bart. 373 
——— again Harris, 437 
—— againſt Hodgſon, 43 
at the Proſecution of Southwel 
egainſt Sheer, 40 

b 2 The 


Table of the Names of the Caſes. 


The King againſt Sleigh, Page 54 
—— egainf; Tyrrel, 8 375 
ee — IO 2219 
_ OT Ps 337 
Univerſity 
* Cambridge, Law and Gibbon, 
359 

againſt Boſwel, 328 
and Heber, | 39148 
— againſt Nichols, — +290 
Kingdom againſt Herne and Froſt, 443 


Kirby againſt Elliſon, 1 


Kirk againſt Pomfret and Ruſhby, 231 
Kir wood, Leſſee of Brace, ps Back- 

1 | 165 
| Knapton againſt Drew, 252 
Knight and Hickeringil, 138 
— ——— againſt Lazenby, 280 
Know againſt Wychel, _ 17 
Knowles and Ellis, Leſſee of Lord Faulcon- 


* 


bridge, F Ty #0 173 


Lagget againſt Watkins, 441 
Lamb and Caruthers, . 108 
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Lambert and Dent, 418 


and The Mayor and Aldermen of 


Nottingham, 
wana and Arden, 

— againſt Nichols, 

"Jancaſter and Noble, 

| Lane againſt Elliot, 

and Harman 

againſt Wilkinſon, 


3 againſt Vinicombe, 


Langton againſt Marwood, 
| againſt Tuckwel, 


104 
192 


114 


374 


141 


250 


102 


207 
155 


Laſt 


15 
9 9 1 
te Va * 
i Rx 
K 
1 
0 
4 EA he 
25 . 
7 
a . 
9 
5 EE 
Ar 3 
N.. I” 
N 
1 1 
8 
"It 
8 
| 5 
9 
27 
. 
5 
3 
MT 
>. 8: 
£97 
Wis 
28 
bs beg 
57 
0 
q . 
* - 9 
I 
EP 
3 
8 
6. WF 
” . * 
* . 
S's 
: * 
3 5 
58 
Pha 
82 
3 
W 
- 
+ 1 
7 
. 
9 
* * 
Ls 
f Fg 
* * 
_—_ 
9 
N 
3 
DEE 
Os, 
+ 
N 
8 
FE: 
2 
Ts 
ICE 
WIR; 
n 
. 
8 
WOES 
* 
. 
tf” 
95 . 


2 


1 


A Tie of the Names of the Cafes. 


Laſt againſt Denny, | Page 446 
Law, the Biſhop of Carliſle, Univerſity of 
. Cambridge, Gibbon and King, 359 
Law and Deniſon, 428 
Lawrence and Marſhal, 314 
= ———— aud Wiſe, 224. 
Lawreſs Hundred again/? Shipman 203 
” Lawſon and Taylor, e 
Laycon aud Sutton, 153 
Layſon and Suttle, 449 
Lazenby agaiuſt Bradley, 289 
and Knight, _ | 280 
Learoid and Spence, 104 
Leaver and Swale 388 
— againſt Whitaker, 235 
Lee s (Lord) Leſſee againf Wedgwood, 
166 
Leeds and Compton, | 376 
Leighton aud Jones, 50 
— —— againſt Leighton, 316 
Lemark againſt Newman, 447 
Letgoe, Leſſee of Wheeler, Kan Pit, 408 
Levy and Cooper, 329 
Lewing aud Fox, | 227 
Lewis, Selby aud Price, 377 
and Prichard, I35 
Lin againſt Smith, 121 
Lincoln againſt Sock, 233 
 Lingwood and Long, 317, 443 
Liſter againſt D'Oiley, -- 
Littlehales againſt Smith, 299 
Lloyd and Johannet, 341 


Loflin aud Stevens, 266 
London ægainſt Hill, 175 
Long againſt Lingwood, SEE 317 443 
Lord Gower againſt Heath, 8 
b 3 Lord 
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A Table of the Names of the Cafes. 


Lord Griffen again Buckley, 


Lord Hilsborough againſt Jeffereys, 
Lord Lee's Leſſee again Wedge wood, 166 


Love and Juncomb, 
Low and Olivant, 
Lucas and Bunn, 


— againſt Rudd, 


, Elfe and Vanderesk, 
Lumley againſ Foſter, 


Lutwidge aud Baynes, 


 Lyde againſt Heale, 


Lyel, Byas and Goodfleſh, 


Lynes and Durrant, 


Lyſet and llat, 


Machan and Colebatch, 
Mackerel againſt Hammerton, 


Maddox agaiuſt Jones, 
Magrath agaiuſt Conning, 
Makepeace againſt Stevens,' 
Male againſt Mitchel, 
Mallory aud Hammerſley, 
Mapby aud Carvil, 
Manfield againſt Richman, 
Manghen againſt Graham, 
Manſel, Bart. and Davis, 
Manwaring and Ellis, 


Markham and Wyat, 


Marſergh againſt Harlin, 
Marſh againſt Carter, 
Marſhal againſt Lawrence, 
Marſhal and Stratford, 
Martin and Crookhay, 


Martindale againſt Galloway, 


Page 417 
411 


351 
234 


313 


I 545 


2213 


86 
6 


Luſhington and Doe, Leſſee of Godfrey, 


180 


316 


A Table of the Names of the Caſes. 


Martindale againſt Shipman, Page 400 
Marwood and Langton, :207 
ee againſt Burdon, 91 
aud Hodglon, Leſſee of Kender, 
163 
——— àgainſt Simonds, 194 
Mathews and Godfrey, 287 
againſt Partridge, 252 
aud Stone, 288 
an aud Parker, 321 
Maule againſt Grubb, 40 
Maurice againſt Barry, 29 
— QAgainſt Griffith, 381 
Maxey aud Allen, 3 
Medlicot and Richards, | — 303 
Melborne againſt Prudom, | 313 
Mercer and Woollet's Leſſee againſt Dee, 168 
Meredith ad Atwood, a, 
Meriden and Jones, 32 
Middleton and Cooper, e 
Millet aud Chivers, 188 
Mills againſt Johnſon, 419 
Milward and Budd, 5 
Mings and De la Fountain, 0 
Miſaubin azd Coſta, 238, 312 
Mitchel and Male, 67 
againſt Wharton, 555 
Monkhouſe and Cooklon, ' 4.4 
Monkman aud Beck, 5 100 
Moon againſt Moon, 269 
Moore and Fulthorpe, | 210 
and Goodall, NE 309 
Moreton and Anderton, 145 
Morſe againſt Farnham, 32 
Mortimer's Leſſee againſt Denn, 175 
Motteram aud Duncombe, 62 


1 Moulden, 


A Table of the Names of the Caſes. 
Moulden, Leſſee of Cambden, againſt Wrang- 


ham, Page 168 
Neal's Leſſee e Baker, 16 
Neeler and Arne, 1 9 5 381 
Neeves and Stibbs 315 
Negative and Poſitive, Leſſee of Parſons, 
169 
Neven and Sibſon, * 225 
Newbal againſt James, 331 
Newberry agaiuſt Strudwick, 228 
Newby againſt Burton, 417+ <006 
| Newel, Leſſee of Neal, againſt Baker, 16 
Newman again Butterworth, 82 
—— == gainſt Chandler, 310 
— aud Lemark, 447 
Nichols and Downes, 695 246 
— again Dulchunty, 5 49 
— - and Flanders, 01 
— and King, = 299 
— and Lamley, — "IUBG 
aud Truby, 403 
— — and Weſt; 321 
- againſt W ilder, 5 60 
Nicholſon againſt Colliſon, 387 
Nightingale and Burgeſs, 450 
Nipſon againſt Quitter, | * 
Noble againſt Lancaſter, 374 
Noright and Goodright, Leſſee of Ruſſel, 
2 176 
Norton 4d Hale, ; 157 
Not again Stevens, . 


Nottingham Mayor and Aldermen againſt 
Lambert, 104 


Oades 
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'A Table of the Names of the Caſes. 
Oades againſt Forreſt, Poge 210 


” Oatridge and Jenner, 346 


3 


O Carrol and Baldwin, 326 
Old and Cooper, 208 
Olerenſhaw againſt Stampforth, 197 


Oley againſt Andrews, - hf 4 
Olivant againſt Low, 234 


Ormond againſt Griffith, 68 


Orpwood againſt Banniere, . 


Osborn againſt Haddock, 


Ottiwel nk Death, F 


Otto and Chriſtophory, 149 


Owens and Bowler, | — + 


Packer and Walter, JE: 405 


Pallamounter and Burgeſs, 262 


Palmer againſt Elton, "Fo - 
— and Wilſon, 4 
Panchand againſt Woolley, 353 
Parker againſt Mattocks, 321 
Parker's Leſſee againſt Thruſtout, 177 
Parks againſt The Hundred of Aſhendon, 
115 
Parr againſt Seame, e 
Parret and Smith, - "ug 
Parry's Leſſee againf Jones, 161 
Parſon againſt Whitle yr, 26 
Parſon's Leſſee againſt N egative, 169 
Parſons againſt Smith, 41 
Partridge and Hampton, 277 


2 -— aud Mathews, | 332 


Paterſon 3 gainſt Greave, 1 273 
Paul againſt Gledhill, 444 
Payne and Blackſtock, 425 


Peach againſt Wadland 3 274 


Peard 


* 
7 
43 
139 
4 
45 
5 9 
74 4d 
171 
3g 
. 
=y 
' 83 
* 4 
N 
1 
$14 
$7 
41 
3 
:48 
5 
* 
. * 
14 
1 
F 
* 
. 
8 - 
: 
- 4 
If 
IS . 
L 
45 . 
Ht 
: 
$8] 
** 
© i. 
int 
x 
| ; 
"LS 
* 
9 
{5 
174 
4:18 
4H 
. 
15 
. 
* 
1 
1 * 
Ex 
7 
# 
T5 
4 
48 
$ „ 
11 
1 
11 
15 
1 
N 
4 
ol 
At 
170 * 
73% 
$11 
4 * 
42% 
8 
WE - 
4 
4.5 
* 
+ 
4591 
47 
if +. 
* 
44 
. 
* 
£ 
* 
14 
t 
” 
b 
7 
43 
5 
oy 
i 
7 
[ 
44 
5 if 
* 
0 
15 
1 
by, 


. - 
— —— — — 
— 2 


— 
— — — — 
— n . - — 
K — 


A Table of the Names of the Caſes. 


Peard againſt Spinks, 5 Page 316 
Pellow and Buckſom Leſſee of Pellow, 269, 
T 
Pells againſt Thomſon, 1 L 2 
Pendock againſt Johnſon, 174 
Penrice againſt Jackſon, 416 
Perks and Cotton, ep OE ahi 258 
Perry againſt Tomkin, 1 
Peter againſt Reginer, — SOD 
 —— = againſt Remer, 342 
Philips againſt Fowler, 409 
and Robinſon, . 445 
rigot and Beriffe, 3 
againſt Charlewood, e 41 
Pindar againſt Saunderſon, 272 
Pinfold againſt Eaſtbet, go = 
Peinhero and Calverac, - 2388, 156 
Pit agaiuſt Evans, 357 
— and Letgoe Leſſee of Wheeler, 408 
Pitcairn and Creek, 5 118 
Plet wood and Turty, 325 
Pleydel againſt Carter, „ 
Pomeroy, White and Thomlinſon, 109 
Pomfret, Ruſhby and Kirk, 231 
Pool againſt Broadfield, 378 
Porter againſt Barnes, 125 
— and Belſhaw, 291, 422 
Poſitive Leſſee of Parſons againſi NE: 
169 
Pots axainf En TOR: 272 
Potter againſt Day, > 47 
Poulter againſt Skynner, 8 129 
Powell and Hewit, 2218 
and Roundle, 244 
Powey againſt Walker, 393 
Preſton aga:nft Folter, 386 


Price 


1 
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Price, Selby and Lewis, Page 377 


—— and Whitehead, 245 
Prichard againſt Lewis, -” BIS 
Procter and Gwinnel, 73 


| — and Tidmarſh, 336 
Prudom and Melborne, 313 
Pryor againſt The Earl of Ilay, 31 9, 320 


Pulleine and Upton, f | 282 
| Pyot and Talbot, 411 


Quennel and Cramborn, T5 195 


Quitter and Niplon, — 49 


Ramsberry againſt Hoare, „ 139 
Randal and Smith, 85 
Rand and T homſon, 18 4.26 


Randolph againſt Reginder, 357 


Rathbone again/t Stedman. 251 


Ray againſt Jackſon, _ 37 


Reading againſt Grafton, 405 
Reed and Box, 430 
- againſs Brown, 280 
and Daviſon, "I 
Ragidder and Randolph, 357 
Reginer and Peter, 3200 


Remer and Peter, 342 


Revel againſt Snowden, > nn 
Reynolds againſt Simonds, 410 


Rice againſt Vinal, 417 
Richard againſt Davis, 


Richards againſt Medlicot, <= os 

R.ichardſon aud Smith, 333 
Richman and Manfield, 323 
Robe againſt Smith, 182 
Roberts againſt Downes, 399 


— againſt Hammond, 338 
Roberts | 
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Roberts ad Shingler, Page 106 
Robins aud Wreeke and his Wife, 142 
Robinſon and Dover, 111 
—— and Jarrat, 312 
— againſt Philips, 445 
—— againſs Simonds, | 302 
Roe 7 Doe, 105 
Leſſee of Humphreys againſt Collier, 181 
— Leſſee of Fitzherbert ggainſt Doe, 162 
- and Smith, 2 
Rogers and Dorrington, 340 
Role and Wrath, | "72 
Rover's Leflee againſt Vice, "172. 
RoundePs Leſſee againſt Jefferſon, 167 
Roundle gainſt Powel, 244 
Rudd and Lucas, 92 5 423 
Rundo and Boſanquet, 33 
Ruthby and Pomfret aud Kirk, EY 8 
Rufliel and Gately, 66 
Ruſſel's Leſſce againſt Noright, 
Ryder againſt Somerfield, 
Rye againſt Croſman, 


Sampſon and Bennet, 
— againſt Warren, 
Sankey and Cooke, 
Savay againſt Franklin, 
Saunders and Gray, 
Saunderſon and Pindar, 
Sawyer aud Cooper, 
Scarral againſt Horton, 
Scrape againſ} Hunt, 
Seame and Parr, 
Selby, Price and Lewis, 
Sellon againſt Chamberlain, 
Shapland and Collins, 
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Shaw and Herbert, Page 429 
| —— and Whitehead, 292 
Sheer and The King, ar the Proſecution of 
Southwell, 40 
She ppard aud Barrington, 36 
Shingler againſt Roberts, 4186 
Shipman aud Lawreſs Hundred, 203 
— and Martindale, 400 
A àgainſt Thomſon, 268 
Shirly againſt Harvey, 141 
Shone and Cooke, „„ ö 
Shortridge and Bloomfield, 141479 
Shrimpton and Turner, 126 
Sibſon againſt Neven, RT 
Simonds and Maſon, 5 194 
ä — and Reynolds, VV 
and Robinſon, e | 
Simpſon againſt Aſhburn, 1325 
— againſt 9 — 34 
— — àAgainſt Grey, . 377 
Sket and ee 185 ry. 
Skin againſt Gwinnet, — _ 133 
Skinner and Goodright, _ 8 
Skynner and Poulter, 129 
Slaughter againſt Talbot, 102 
Sleigh and The King, „„ 
Smales and Foſter, F 
Small and Holmes, 137 
Smart and Eyles, Bart. . 248 
Smith againſt Anderton, 342 
—— and Beach, 343 
—— and Bilſon, 02-214 
— againſt e 382, 415 
% ET 
—— and jefferey, FOOT 424 
 — againſt Jenks, 4 125 
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Smith and Lin, 

and Littlehales, 
againſt Parret, 
and Parſons, 
againſt Randal, 
againſt Richardſons 
and Robe, | | 
againſt Roe, 
againſt Smith, 
and Tray, 
againſt Wintle, 
Smithfield and Weſt, 


1 | | | 


Snowden and Revel, 


Societas Belgica ad Indos Occidentales ne- 
gotians verſus Henriques & Ux', 


Somerfield and Dixie, Bart. 
———- 4,4 Ryder, 


| 


Southwell againſt Sheer, 
— 4d Wilſon, 


Spear and Talbot, 


Spence and Atkins, 


Spencer againſt Learoid, 


Spicer and Garland, 


Spinks againſt Bird, 
aud Peard, 


Spooner, Staples and Jenkinſon, 


Squire and Almond, 

and Gallant, a 
Stafford againft Thomſon, 
Stainton againſt Winch, 


Stamford (Earl) againſt Brown, 
Stampforth and Olerenſhaw, 
Standen and Coſtar, 


Standiſh and Cutliffe, 


Stanton and Walton, 
Stap and Clayton, 
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Page 121 
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25 
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115 
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395 
449 
417 
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423 
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Staples, 
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Staples, Spooner and Jenkinlon, * Page 371 
Star and Broadmead, LE 4 
Stedman and Rathbone, | 251 
1 meh againſt Brooke, 1 "oF 
E —— and Gynes, CE. 
= ———— againſt Thomſon, 261 
= Stevens againſt Loftin, e 
4 and Makepeace, 38324 
aud Not, 68 
Steward againſt Biſhop, 5 
againſt Harding, 121 
9 and Higgins, 25, 396, 442 
1 Stibbs and Neeves, 315 
Stockham and Taylor, - 2290 
Stone and Mathew. 38 
= Stoneham againſt Denton, LS 430 
= Stow and Duel, e 
Strangeways againf Ayſcough, 159 
Stratford againſt Marſhal, l, f 399 
Strickland and Fawcet, . 
—— Bart. and Hodgſon, | 329 
Strud wick and Newberry, 228 
= -underland and Coppendall, 244 
> Sutton aud Aſhley, .- 14948 
= Suttle againſt Layſon, 449 
Sutton againſt Lay con. 153 
Swaine againſt Girdler, gerjeant at Law, 380 
_ Swale againſt Leaver, © 388 
Swan againſt Freeman, 28063 
Swift againſt Tuck well, 186 
Swyer and Warkinſon, 112 


Talbot againſt Pyot, F 
= — and Slaughter, 102 
= - againſt Spear, 412 
= Tallowin aud Dickins, 2 252 
z Tasker, 


A Table of the Names of the Caſes. 
Tasker againſs Hutchins Page 141 
Taylor againſt Blaxland, [1 
ad Clarke, 2 22 Yet: HET 
— againſt Fuller, CE, — 34 


- againſt Lawſon, 1235, 281 
—— — againſt Stockham, — —8 


- and Williams, 


Teale againſt Chesſhyre, vn 


Theedam againſt Jacklon, 286, 301 


326 
Thomas s Leflce againſt Hergeſt, 170 
Tz homlinſon and Elms, 


— 


1 homſon aud Arnold, 108 


n againſt Burton, 5 ens fas 43 


100 
—— — — againſt Rand, 426 


96—— pr—_ - and Pells, 


— — = ad Shipman, 24868 


- 4nd Stafford. 395 . 
and Staphenfon, 261 


— — 


Thornhil and Daking, MEN | | 


———— Leſſee of the Duke and Ducheſs 
of Hamilton, againſt Fleetwood, - 118 
Thornton againſt Hayes, 1138, 196 
'Threlkeld againſ# Goodfellow, 5 9 
Throgmorton and Goſt wick, 
Thruſtout and Goodright, 
„ Tidmarſh againſt Proctor, 336 
Tilney aud Watſon, 379 
Timbrel and Beck, ">, 3208 
Tipping and Bate, 166 
Tomkin and Perry, 5 
Toms and Hammond, BE 14 
Townſend and Champion, 7 5 
Trahern and Welles, 96 
; 0 


402 


— againſt The. Warden of ron — 1 


49 
—againſe White and Hb 109 
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4 7. bh of the Names of the Caſes 
Tray and Smith, | | Page 414 


Truby againſt Gardiner, 


rn gainſt Nichols, 


Tucker and Fiſher, 
T uckwell and Langton, 
aud Smith, 


T upper, Leſſee of Mercer, and  Woollet, 


againſt Doe, 


Turnbull and Coulſon, 
Turner againſt Bean, 


—— againſt Bownus, 
—— —— againſt Shrimpton, 
and Williams, 


1 "FA and Pletwood, 
Twiſt and Boyce, 


Tyrrel and The King, 


Vanderesk 4 againſt Waylet and Elfe, 


Van Thienen aud Flagel, 


Varley and Hartley, 
Venner and Clark, 
Vice and Goodright, Leſſee of Rovet, 


Vinal and Rice, 
Vinicombe and Langdon, 


Law, Gibbon and King, 
Voyce and Pots, 


Voyer and Jemmet, 


Uppington aud Carter, 


Upton and Green, 


againſt Pulleine, 
Uſher againſt Edmunds, 


Waddington againſt Fitch, 
Wadland and Peach, 


403 
403 
327 


155 
186 


168 
237 


221 


132 
126 
307 


8 


396 
375 
86 
15 


278 
$33 
172 


417 


102 


Univerſity of Cambridge, Biſhop of Carliſle, 


359 
272 


355 


4⁰¹ 


198 
282 


262 


54 


0 Wadley 
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Wadley and Hill, 
V/ ford and Field, 


Walker againſt Harris, 
—— — againſt Hilton, 


——— e and Powey, 
Waller and Hickman, 


Wallis and Watſon, 
Walter againſt Packer, 
Walthoe againſt Harriſon, 


Walton againſt Stanton, 
Ward againſt Alderton, 
| and Colclough, _ 


Warden of the Fleet and Theedam, 


Warren and Buckley, 


—— and Conſter, 


and Sampſon, 


Warwick and Figg, 


W aſhington aud W hite, 
Waſs againſt Cornet, 
Watkins and Green, 
w—— M14 Lagget, 
Watkinſon againſt Swyer, 
w atſon againſt Cord wel, 
aud Tilney, 
againſt Wallis, 


Waylet, Elfe, Lucas and e 
Wedge wood aud Halſal, Leſſee of Lord Lee, 


I 66- 
Welland againſt Frument, 


Weller and Trahern, 


| Welpdale aud Atkinſon, _ | 
Wentworth (Bart.) ggainſt Huſtler, 


Weſt againf Nichols, 
againſt Smithfield, 


Weyman againſt Weyman, 


Wuhadcock and Fou ler, 


Page 427 


53 
439 
328 


393 
293 
418 
405 
22 


341 
71 


419 


326 


17 
306 
330 
189 
347 
438 


347 


44 
"Is 


379 


418 


86 
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Wharton and Mitchel, 
Wheatly againſt Church, 


Wheeler and Bowles, 


Wheeler's Leflee againſt Pit, 
Whilby and Hall, 
Whitaker and Byers, 
— ad Leaver, 
| — againſs Whitworth, 


White againſt Edwards, 
White and Pomeroy and Thomlinſon, 
——=—agzanſf Waſhington, 
Whitehead againſt Dinely Goodere, Bart. 
— a4 Heney, 


-— againſt Price, 
—— againſt Shaw, 


| Whirley and en 
Whitworth and Whitaker, 


Wiggs and Denny, 
Wilder and Nichols, 


Wilkinſon and Lane, 


Willet and Hand, 
Williams, Leſſee of Betts, againſt Barcleys, 
16 


Williams and Cruſe, 
. Faulkener, 


— againſt French, 
. Hobbs, 
—— — =-againſt Jones, 
ad Taylor, 
aud Turner, 


Willis againſt Bennet, 
—— again Gambier, 
Wilſon againſt Palmer, 


5 - againſt Southwell, 
8 Winch aud Stainton, 


Windus aud Earby, 


Page bo 
113 


260 
408 
345 
344 
235 
375 
126 
109 
347 
387 
378 
245 
292 

26 
375 


III 
60 


250 
144 


236 


437 
398 
216 
397 
305 
307 


410, 432 


199 

4 
304 
449 
429 


Wing- 


[ Table of the Names of the Caſes: 
| Wingfield againſt Goodrick; Page 81 
Wintle and Smith, 354 
Wiſe againſt Lawrence, 224 
i Wiſh and Chapman; 92 
1 Wood and Aldridge, 7 
F 7 —— againſt Grace, 355 131 
—— and Hooper, h - - $15 
| Woodbouſe and Harper, 151 
il Woodward and Brome, EN 
Woollet and Mercer's Leſſee againſt Doe, 168 
Woolley and Panchand, tv BS 
Woolmer and Hammond, 116 
| Worley againſt Bull, 3 51 
i Worthington and Adkin, ED 35 
1 Wrangham and Moulden, Leſſee of Cambden, 
= | 168 
Wrath againſ? Briſtow, 31 
— againſt Role, ü 
Wreeke againſt Robins, 142 
Wright againſt Dickſon, 11 
A againſ Gambier, ys 3 
- Leflee of Betts, gainſ Hall, 1572 
— and Wye, 264 
Wyat againſt Bacon, 127 
— aud Hutchinſon, 275 
againff Markham, Ds 
Wychel and Know, 17 
Wye againſt WIEN 264 
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Threlkeld againſt Goodfellow. 
mien. 6 Geo. II. 


Thomſon. 
10 Nov. WJ Eclaration of Hilary Plea in Abate- 
| | * ment of a 


Term without any ſubſequent 
Imparlance. The De- Term muſt 
fendant delivered a by 
Plea in Abatement four Days wich- firſt fourDays, 
in Eaſter Term, but had got no ſpe- 24 yoo? 
cial Imparlance from the Prothonotary co ce 
till eight Days within the Term; it was within that 
determined and ſettled by the whole Lime. 
Court, that the Defendant ought to have 
pleaded within four Days of Faſter 
Term, and alſo ſhould have got a ſpecial 
Imparlance within the four Days. The 
Chief Juſtice asked, whether, if the 
Defendant had pleaded on the firſt or 
ſecond Day of the Term without a wo 

FOR = cial 


2 Abatement. 


cial Imparlance, and on the third or 
fourth Day had applied for a ſpecial Im- 
parlance, that would have been ſufficient? 
'The Prothonotaries {aid they were obli- 
ged to give a ſpecial Imparlance in the 
tour Days; and they never asked whe- 
ther the Defendant had pleaded or not. 


li Cur, it would do. Fudic' Reſpondeas 
Il Ouſter. Wynne for the Defendant ; Baynes 
1 for the Plaintifl. : | 
| Smith againſ# Roe. 
= Trin. 7 & 8 Geo. II. 
b ” Thomſon. —” 
4 Antient De- Jectment. Declaration of Eaſter 
q th L. Term with Notice to appear in 
i in the firſt four Tr nity Term generally. Serjeant Skyn- 
4 Den of he ner moved that the Defendant might 
[ have Leave to plead Antient Demeſne. 
N [ Note, The Defendant can't plead this 
4 without Leave of the Court, and muſt 
iq produce an Affidavit that the Lands are 
| Antient Demeſne.] Rule to ſhew Cauſe. 
1 Hawkins for the Plaintiff inſiſted, that 
1 this Application came too late, and the 
5 Plea being a dilatory Plea, ought to 


have been pleaded within the firſt four 
Days of the Term. Skynner replied, 
that by the Notice under the Declaration 
the Defendant had the whole Term to 
appear in. Cur, The Defendant ought 

to 


ment within four Days in Term, al-“ 
though no Rule to plead be given; if 
upon a ſpecial Capias within four 


| Thom fon. 


Abatement, 'J 
to have come in, appeared and pleaded 
this Plea within the, firſt four Days of 
the Term, and can't come after; diſ- 


charge the Rule. 


Sir George Coke quoted two Cafes 


in Point, eiz. Holfaſt againſt Carlton, 


Hil. 1 Geo. 2. Bingham againſt Bar- 


ker, Trin. 2 Geo. 40 


Birch aa F ryer. Eaſt. 8 Geo. 1. 


HE Defendant on a general De- Within what 


claration ſhall plead in Abate- Time to plead 
ot. in Abatement. 


Days after the Delivery of the Decla- 


ration. 


Burnet agaznſt Kendal. 
Mich. 1 2 Geo. II. 


Otion to ſet Fg a Plea in A- Pleain Abate» 


ment after the 
batement. The Declaration was far Days, 


left at the Country Attorney's Cham the Declara- 


ber, thruſt under the Door, and was not 2 not EY 
found there till the firſt Day of Novem- « 


ber, two Days after which the Pica 


| was delivered. Mr. Burk, the Agent, 


had appeared by King the Country 
Attorney, and the Plaintiff had given 
B 2 2 no 


| 2 Abatement. 4 
1 cial Imparlance, and on the third or 
fourth Day had applied for a ſpecial Im- 7 

jj parlance, that would have been ſufficient? *# 
Ĩ) he Prothonotaries ſaid they were obli- = 
f = ged to give a ſpecial Imparlance in the 7 
four Days; and they never asked whe- 
ther the Defendant had pleaded or not. 
Cur), it would do. Fudic' Reſpondeas 
= Ouſter. Wynne for the Defendant ; Baynes 
1B for the Plaintiff. 7, 


smith againſ# Roe. 
Trm. 7 & 8 Geo, II. 


- Aon Do: Jectment. Declaration of Eaſter 
| - wk Term with Notice to appear in 
” inthefirſtfour Trinity Term generally. Serjeant Skyn- 


Days of the er moved that the Defendant might 
'Ferm. | 


have Leave to plead Antient Demeſne. 
[ Note, 'The Defendant can't plead this. 
without Leave of the Court, and muſt 
produce an Affidavit that the Lands are 
Antient Demeſne.] Rule to ſhew Cauſe. 
Hawkins for the Plaintiff inſiſted, that 
this Application came too late, and the 
Plea being a dilatory Plea, ought to 
have been pleaded within the firſt four 
Days of the Term. Skynner replied, 
that by the Notice under the Declaration 
the Defendant had the whole Term to 
appear in. Cur, The Defendant ought 
| "IG 


e 
N 
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ment within four Days in Term, al- 


ration. 


Abatement. 

to have come in, appeared and pleaded 
this Plea within the firſt four Days of 
the Term, and can't come after; diſ- 


charge the Rule. 


Sir George Choke quoted two Cafes 
in Point, . Holfaſt againſt Carlton, 
Hil. 1 Geo. 2. Bingham againſt Bar- 


ker, Trin. 2 Geo. :. 


Birch againſt Fryer. Baſt, 8 Geo. I. 


HE Defendant on a general De- within what 
1 claration ſhall plead in Abate- Fete Hud 
1 atcment, 
though no Rule to plead be given; if 
upon a ſpecial Capias within four 
Days after the Delivery of the Decla- 


Burnet againſt Kendal. 
+." KH. 12 Geo. 1h, - 
Thomſon. 
| Otion to ſet afide a Plea in A- Plea in Abate: 
batement. The Declaration was ment after the 


1 5 four Days 
left at the Country Attorney's Cham the Declara- 


ber, thruſt under the Door, and was not tion not being 


41 ; II deliver- 
found there till the firſt Day of Novem- e 


ber, two Days after which the Plea 


was delivered. Mr. Buck, the Agent, 
had appeared by King the Country 
Attorney, and the Plaintiff had given 

85 34 no 


Abatement. 
no Notice to Mr. Buck that a Decla- 
ration was filed or left. C, Whether 
the Plea came regularly in or not, is the 
only Queſtion, and the Declaration not 
wi delivered to the Agent, nor any 
Notice given him of it's being filed, let 
the Rule for ſetting aſide the Plea be 
diſcharged with Coſts, it being tricking 
Practice to put the Declaration under 
the Chamber Door of the Country At- 


torney. Skinner for the Defendant ; 
Urlin for the Plaintiff, 


Wilſon ane! Palmer, 
Mich. 12 Geo. I. 


Plea in Abate- 


ment without | HE Defendant was ſued as Exe- 
an Affdavit. cutor, and pleaded in Abate- 


Jucgment ment that there was another Executor, 
e but did not annex an Affidavit of the 
| Truth of his Plea; the Plaintiff ſigned 
Judgment ; per Cur”, the Judgment is 

regular. 


De la Fountain againſt Mings. 
Mich. 1 Geo. II. 
Cooke. 


Plea in Abate. 
oe. A Fk-in Abatement was pleaded 
Affdavit. L A Without an Affidavit annexed; 
Judgment whereupon the Plaintiff ſigned Judg- 
ſigned. 

ment. Held to be a regular Judg- 


ment. 


Broad- 


Abatement: 1 


Broadmead and others Executors 
againſt Star. Trin. 5 Geo. II. 


Nfancy pleaded, and moved per Bel. Plea of In- * 
I field, to ſet aſide the Plea, becauſe fancy ſet aſide 


becauſe no 
there was no Affidavit annexed. ; the Affidavit an- 
Court held this to be a dilatory Plea, need. 

and ſet it aſide, Fhrteſcus diſſentient” 


Chapple for the Defendant. 


1 again Tomkin. 
Trin. 8 & 9 Geo. II. 
Choke. 


LEA in Abatement, the Want The want of 
of Addition of the Defendant's E- — 
ſtate, Degree or Myſtery, was deli- Abatement 
vered without an Affidavit annexed to A h 
verify the Truth of the Plea ; where- - 
upon the Plaintiff ſigned Judgment. 
HPeerjeant Hawkins moved that ee. 7 


ment might be ſet aſide, and ſaid that 


the Truth of the Plea appeared by the 
Declaration, and therefore an Affidavit 


was not neceſſary. Rule to ſhew 
-Caule.: 


13 Lumley 


a Plea in A- 


6 Abatement. 


N againſt Foſter. 
Hill. 13 Geo. II. 


Affdavit of N E Defendant pleaded i in A 
the Truth of ment, and his Attorney ſwore 
1 to "he Truth of the Plea; the Que- 
made by the ſtion was, Whether the Defendant 
ee ſhould not have made the Affida vit? 
deld ſufficient. Cr, Probable Cauſe is ſhewn, which 

is all that the Statute requires. Prime 


for the Plaintiff; Draper for the Detend. 


Allen againſt Maxey. 
Mich. 8 Geo. II. 


In the Treaſur ; 
Cooke. ij 


Plaintiff . Defendant had pleaded in 
8 Abatement; the Plaintiff con- 
a Plea in , feſſed the Plea; and the Queſtion 
batement. was, Whether the Plaintiff ſhould pay 
Coſts to the Defendant 2 Held that 


the Plaintiff ſhould pay no Coſts, 


Osborn againſt Haddock. 
Mich. 1 1 Geo. II. 


On a plea in : HE Plaintiff brought an Action 


Abatement 
the Plaine” in Michaclmas Term, to which 


may confeſs the Plea, and enter a Caſſetur breve, without applying ta 
the Court or paying Colts. 


the 


Abatement. 

the Defendant pleaded in Abatement, 
whereupon the Plaintiff confeſſed the 
Plea, entered a Caſſetur breve upon the 
Roll, and brought a new Action, to 
which the Detendant pleaded the former 
Action, as a /ig pendlens, in Abatement, 
the Plaintif replied the Caſſerur breve ; 
the Defendant rejoined nul tie] Record, 
and thereupon Iſſue was joined. 
Serjeant Agar, for the Defendant, mo- 
ved that the Caſſetur breve might be va- 
cated, for that the Plaintiff ought not to 
have entered it without Leave of the 
Court and Payment of Coſts. Serjeant. 


Draper, for the Plaintiff, ſaid the 
Plaintiff might enter the Caſſetur breve 


without moving the Court for Leave or 


paying Coſts. The Court, on adviſing 


with the Prothonotaries, was of Opi- 
nion, that the Plaintiff might enter the 
Caſſerur breze, without moving the 
Court for Leave, or paying Colts. 


Aldridge — W 2 1 
Trin. 3 


Ba. et. 


HE Plaintiff had declared by Mimome: 


the Name of James; on the 1 
Evidence upon Trial it appeared be 


Name was Jacob; the Chief Juſtice re- taten Ad- 
vantage of in 


Arreſt of 


ſerved this Point at the 'T'r al, and 


B 95 Ser- Judgment. 


Attorney fore- 
judged ſued 
by Bill pleads 


Abatement. 
Serjeant Corbet moved it in Arreſt of 
Judgment; but the whole Court decla- 
red, that as the Defendant had plead- 
ed in Chief, he was Secluded” from 
taking Advantage of the Miſnomer in 
| Arreſt of Judgment ; he ought to have 
N pleaded it in Abatement. No Rule. 


Farrel againſt Head an Attorney, 
Trin. 41 & 12 Geo. * 5 


2 


HE Plaintiff fled a Bill a gainſt 
the Defendant; the Bt 


in Abatement appeared, got a ſpecial Imparlance, and 


þ ro he is 


no pleaded in Abatement, that at the 'Time 
of exhibiting the Bill he was not, nor 
hath he ever ſince been, nor is he one 
of the Attornies of the ſaid Court of 
the Bench here, as by the faid Bill is 
{uppoſed ; and this he is ready to veri- 
fy, and prays Judgment of the ſaid 
Bill, and that the ſame may be quaſhed, 
Serjeant Mrigbi moved that the Plea 
might be. ſet aſide upon à Certificate 
from the Clerk of the Warrants, that 
the Defendant was duly admitted an 
Aͤttorney on the 26th Day of Nocem- 

ber 1730. Rule to ſhew Cauſe, Dra- 
per for the Defendant, it appeared by a 
Ls, from the Clerk of the War- 


rants 


Abatement. 
rants, that the Defendant had been fore- 
judged five Vears ago, and that the 
Forejudger ſtill remained in force. Cur, 
Let the Rule be diſcharged. 


Blazey againſ Croſs an Attorney: 
s þ rin. 13 Geo. II. 
Bor ret. 


Erjeant C:mpns moved that a Plea of Fes of Inf 
an At- 
Infancy might be ſet aſide, the De- but . 


5 -ndant being a {worn Attorney and a- fed to be ſet 


bove Age. Cur”, (Juſtice William For- aide. 
reſcue abſent) He is intitled to the Plea 
as well as any Body elſe. No Rule. 


Account. 
F the Defendant ſhall be adj judged © On Judgment 


to account, then he ſhall render his © d lane 
Body to the Priſon of the Fleet, there ſhallfurrender 


to account for ſo much as he ſhall be ene 5 


adjudged to account for, or elſe he ſhall into Recogni- 

enter into a Recognizance with Sureties, Suns with 
the Condition of which Recogdizance om 

iS as follows, 8. 

That the Defendant ſhall appear in Condition of | 
his own proper Perſon before the Audi- 8 
tors aſſigned by the Court, to take his 

Aecdunt at the Office of, Ge. (cali die) 
aligned by the ſaid Auditors, and fo 
from 


r Eh I, OED 1 4 
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IO 


tand 


Proceedings 
on a Capias 
ad compu- 


upon him, Ge. 


Account. 


from Day to Day and every Day, and 
at every Place to him aſſigned by the 


ſaid Auditors, until the ſaid Account 


be finiſhed. And alſo that the Defen- 


dant ſhall appear before the Juſtices of 
this Court at the Day when the Audi- 


tors ſhall deliver in the ſaid Account in 


Court, and ſo from Day to Day and 
every Day of Plea until the ſaid Plea 
therein be determined, and Judgment gi- 


ven therein ; and if Judgment therein be 
given againſt the . Defendant, then the 


Defendant ſhall render his Body Pri- 


ſoner to the Priſon of the Fleet, there 


to remain until the Defendant ſhall ſa- 


tisfy the Plaintiff of the Arrears found 


& fe defend” appear rigore juris il doit 


appear in Priſon, Mais la Court, e 
gratia, ad uſe de prendre bail de ac- 
count devant auditors afſien par le 
court, que ſont deux clerks del court, ad 


audiendum computum, & de appear co- 


ram eis de die in diem ad quemlibet 
diem placiti & loci afſien par les audi- 


tore, tangue le account ſoit determine. 


1 Brown 46. Raſt. 16. Old Entries 
publiſhed 1646, to. 125, Brevia Judic 
Printed 1662, fo. 72. 


Acetiam 


5 5 


$4 non eſt inventus ſoit return ſur ca- 
pias ad computandum: Ex fa iſſuera, 
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Acetiam. 


Vright againſt Dickſon; 


| Mich. 6 Geo. 
Foley. 


Cetiam in Debt againſt Bail upon Acetiam i in 
3 Debt * 
a Recognizance, as good as by Bail. 
Pracipe in Debt. 


Action. 


Jeck, againſt Jones. The fame "—_ 
gainſt the lame. Eaſt. 7 Geo. II. 


7 homſon. 


2 [ HE Plaintiff brought two ſeveral Aﬀtious ee 
Actions againſt the Defendant, & chere 
the one for an Aflault and Battery, the there may be 
other for a Treſpaſs and taking away ſeweral Flea. 
the Plaintiff's Goods. Serjeant Haw- 
kins moved that theſe two Actions 
might be joined into one. Rule to 
 ſhew Cauſe. Serjeant Chapple for the 
Plaintiff. Ci”, As there may be ſeve- 
ral Pleas the Actions ought not to be 
joined, the Rule muſt be diſcharged. 


Allidavit 


12 


Affida vit. 
5 Hayward qgainſt Alder. 
Hil. 6 Geo. II. 


„„ Fran 
Afidavit for Q'Erjeant Haruſtins moved that Pro- 
Bail made be. ) ceedings on the Bail-Bond might be 
fore the Plain- A: 1 
tiff 's Attor- ſtaid on entering a common Appear- 
ney. ance in the Original Action, becauſe 


the Affidavit for Bail was fworn before 
the Plaintiff's Attorney being a Com- 


miſſioner. Cu, Let the Plaintiff ſhew 


Cauſe, See the Rule, Eaſt. 13 Geo. II. 


| Daviſon againſt Reed. 

Trin. 6 & 7 Geo. II. 
eme 2 HE Defendant moved that the 
rag 7 Plaintiff might reverſe the Out- 
ing that he la wry at his own Coſts, becauſe the Pro- 
was the e clamation iſſuing into 25% bire, the De- 


of Yorkſhire, before the Return of the 


Exigent in London. Serjeant Eyre for 
the Plaintiff, before he conteſted the Ir- 


regularity, objected that 70% Reed, 
who made the Affidavit, did not call 


himſelf 


fendant was in the Cuſtody of the Sheriff 


AE 


242 


Affida vit. 13 
himſelf Defendant in the Cauſe, and TY 
there might be more of the Name; which 
Objection the Court received, and diſ- 
charged the Rule for ſnewing Cauſe. 


Chatterton againſe Sket and his 
Wife. Mich. 11 Geo. II. 


Cooke. 


the Attorney, who made the Applicati- 


S Huſſey moved that the Fine 2 to a- 

between the Parties might be a- mend a Fine 
mended by the Deed that led the Uſes. 13 
Rule to ſhew Cauſe. Eyr fſhewed i ing taken by 


Cauſe, and produced an Affidavit that the Attorney 
who made the 


Application. 
on for the Amendment, had taken the 


Affidavit, upon which the Rule to ſhew 
Cauſe was made. Huſſey ſaid that could 
be no Objection, becauſe the Application 
was not in the common Courſe, nor in 
any Cauſe. Cu, We will abide by 
the Rule, let the Rule for ſhewing 
Cauſe be ciſcharged. See the Nile, 
— . Geo. II. 


Ambal⸗ 


14 


A Menial Ser- 
vant to an 
Ambaſſador 
not privile- 


Ambaſſadoꝛ. 


Toms againſt Hammond. 
Mich. 7 Geo. II. 

Thomſon. 
Otion that the Defendant might 


be diſcharged out of the Cuſto- 
dy of the Sheriff of Middleſex, he be- 


ged, a Dome · ing a Servant to Baron Hopman, Reſi- 


ſtic Servant 
. 


dent from the Duke of Mecklemburgh. 
By the Affidavit it was ſworn that the 


Defendant was a Menial or Domeſtic 


Servant to the Reſident, and in the 
Reſident's Certificate the Defendant was 
ſaid to be retained as his Clerk or Me- 


nial Servant. Mynne for the Plaintiff. 
The Court would not diſcharge the 
Defendant, the Statute ſays Domeſtic 


Servant, which muſt be one who re- 


ceives Wages and lives with the Foreign 


Miniſter, and this Retainer is as a Me- 


nial Servant. Stat. 7 Aun. c. 1 2. 


T 


15 


Amendment. 


Flagel againſt Van Thienen. 
Mich. 6 Geo. II. 
Gale. 


Duel and * Serjeants moved Recognizance. 
to amend a Recognizance of Bail. Hen A 

The Caſe was, the Defendant was ſu- ſumpſtt to AE 
ed in Aſſault, and there was a Judge's ful 


Order for Bail, and in taking the Re- 


cCognizance the Filacer had taken it in 


Aſſumpſit, and the Amendment prayed, 
was to alter it to Aſſault, Upon hear- 
ing Chapple and Baynes, Serjeants, for 
he Defendant, the Court ordered the 
Recognizance to be amended. 


Magrath againſt Conning. 


Eaſter 11 Geo. II. 
Cake, 

Erjeant Agar noved that the Bail- Bail-piece a. 

piece might be amended by the In- mended. 
eu s for the Writ. Rule to ſhew 


Cauſe. Parker for the Defendant. 
Rule abſolute. 


Wil- 


Pr 
* 1 „ 


of Declaration 


16 Amendment; 


Williams, Leſſee of Betts, again 
| Barcleys. Mich. 1 Geo. II. 


Declaration in 


Bjefment a- Jectment. Motion to make two 


Amendments in the Declaration; 
firſt, in the Parcels; ſecondly, in a 
Miſtake of the Plaintiff's Name for the 


Defendant's. Granted on Payment of 
Colts. 


Cooper againſt Middleton. : 
Mich. 2 Geo. II. 


Amendment  O TION to amend. 8 
of Declaration 
by adding by adding two new Counts de- 


2 _ nied, becauſe Iflue was joined ; and the 
after Iſſue E 
Lined, denied. Court ſaid it was never uſual to give 


the Plaintiff Leave to add a new Count 
after the * had pleaded. 


Newil, Leſſee of Neal at gainſt 
Baker. Hill. 4 Geo. II. 


Amendment Se Skinner for the Plaintiff, 
by altering the Ejectment; the Caſe was this, the Leſ- 
wah 4 mw ſor of the Plaintiff claimed as Heir to 


nied after Il. Admiral Hofter, and had laid the De- 


ue joined. miſe before the Admiral's Death; the 


firſt Amendment prayed, was to alter 
the Day of the Demiſe; the ſecond 
2 Amend- 


Amendment. 17 
Amendment prayed, was to alter the 
Term from five to ten Years, in regard, 
as was ſaid, the Matter was like to bear 
: a long Litigation, and the Term might 
|= poſſibly expire before the Cauſe could 
be ended. Upon hearing Cheſhire for 
the Defendant; as to the firit Amendment 
1 the Motion was denied; becauſe Iflue 
= was joined, and it was a Declaration of 5 
Trinity Term; this Amendment being 
in the Nature of adding a new Count, 
f which cannot be done after two Term iti E- 
; Terms. As to the ſecond Amendment, je&ment can- 
the Court ſaid, Iſſue being joined, they 3 : 
would not enlarge the Term without Conſen. 
_ Conſent ; Cheſhire declared he had no 
Authority to conſent. No Rule... 


Know againſt Wychel and others, 
* Eafter 1 Geo. II. 


1 as Brant hevayte for the Plain- Declaration. 
tiff, moved for Leave to amend the — kid a 
1 Declaration on Payment of Coſts. and Verdick 
Rule to ſhew Cauſe. Serjeant Chap- ft aſide. | 
ple for the Defendant, the Iſſue is en- 
tered upon the Roll, has been once 
tried; but the Verdict was ſet aſide. 
Cur, Let the Rule be abſolute for the 
Amendment on Payment of Coſts. 
Serjeant CHapple inſiſted that the De- 
fendant was intitled to an Imparlance 


_—_— Fl. 


18 Amendment. 

until the next Term, and faid . that an 
amended Declaration was in the Na- 
When Plain, türe of a new Declaration. Upon this 
tir amends the Court doubting whether the Defen- | 
his Declarati- dant was not intitled to an Imparlance, | 
2 aL 6g; Tozynſend, Secondary, informed the 

dant ſhall Court, he apprehended the Practice of 
not have an the Court was, that when the Plain- 
Emparlanes. tiff amended. his Declaration and pay- 

ed Cofts, the Defendant ſhould have no 
Imparlance, but muſt plead aſter the Rule 
to plead is out. This the Court took 

Time to conſider of till the next Day, 

4 and then, aſter talking over the Matter 
| in the Treaſury, declared that the 
1 a 22 yes not have an bs ap 
= | Lance. 


— 


N |  Greame againſt. Bell. 
| Trin. 10 Geo. II. 
| C Erjcan Wright APY that the 
nr mn kD Plaintiff might have Leave to 8 
—4 in mend his Deelaration by adding tw 

| the ſecond few) Counts, this being the 2d Ferm, 
| __— MY ſhew Cauſe. Bootle for the 
Ss Defendant. Cur, Let the Rule be 
|| Wars on Fart of Colts. | 


U 


I; i 
_ 
a ; 
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Amendment. 19 


Harman againſt Lane. 

E TRE and Wynne ſhewed Cauſe a- Amendments 
gainſt a Rule obtained by the Plaintiff ©2978 © *. 

for very large Amendments in a Decla- Adion, pray- 
ration, after Iſſue joined and ſeveral No- t Tg, 
tices of Trial given; upon ſtating the deni. 
Declaration and Amendments, it appear- 
ed that the Amendments tended to make 
a new Cauſe of Action. The Rule was 
diſcharged. Draper for the Plaintiff. 


| Davie againſt Atkinſon. 
Bat. 13 Geo. IL, 


[ FEclaration in Debt on a Recog- Declaration a- 


nizance of Bail, ſetting forth that gendes alter 
rgument on 


if the Plaintiff ſhould recover, Gc. Demurrer, 
the Principal Defendant ſhould pay, G c. and ulterius 
or render his Body on that Occaſion to ds 0 
the Priſon of the Fleet; in aſſigning 
the Breach, the Plaintiff avers that he 
did recover, (5c. but that the Princi- 
pal Defendant did not pay, Gc. or 
render his Body to the ſaid Priſon 7 
Execution of that Judgment ; the De-Jieach 1 5 
fendant, the Bail, demurred ; the Plain- upon a Re. 
tiff joined in Demurrer, and after one cognizance of 
Argument and an w/rerins concilium Ell il alten. 
ordered, moved to amend his Declara- 

"3 00. 


tion, by ſtriking out the Words in exe- 

cution of the Judt ment, and inſerting 

the Words upon that Occaſion, the Ren- 

der as well before Judgment as after, 

being upon the meſne. Proceſs, the 

Piaintifl having his Election either to 

charge the Defendant in Execution, or 

proceed by Heri Facias or Elegit; 
Bail cannot the Court thought the Amendment ne- 
furrender the ceſſary, and gave the Plaintiff Leave to 
e amend on Payment of Coſts. Ihe De- 
ance-Day of fendant's Counſel prayed Leave to ren- 
the Return of der the Principal, which was denied, it 
ben an e being too late after the Appearance- Day 
on is brought of the Return of the Writ. Agar for the 
on the Recog- Plaintiff; Prime for the Defendant. 


nlzance. 


Cooke againſt Shone and others. 

Trin. 13 & 14 Geo. II. 

ff PET GY . 
3 ACTION againſt the Mſtmiuſter ” 
altering the L 4 Bridge Officers, on the Statute 
Venue after 9 Ge. II. c. 29, Motion to amend the 
1 Declaration after Iſſue joined, Cauſe 
tered. entered and Counſel feed, by laying 
the Action in Middleſex inftead of 
London. Car, Be it fo on Payment 
of Coſts, it was a plain Miſtake, the 
Statute directs the Action to be brought 
in Middleſex. Prime for the. Plain- 
tiff; Sinner for the. Defendant. 
_ TL.yde 


Amendment. 21 


L ude gainſt Heale. — 
3 „ - 12 Geo. I. 5 — 
5 Barret. - | 
0 HE Defendant pleaded in "+ Plea in Abate- 
3 batement, that there was ano- ment not a- 
ther Action depending for the ſame werdabte. | 
Matter, and in ſetting out the Record, = 
inſtead 'of ſaying Non fuit culpabilis, | - 
Fer gitium Seriproris it was ſaid N 
fuit capitalis. Shepherd and Eyre, 
Serjeants, for the Defendant, moved for 
Leave to amend the Plea; Chapple {| 
and Clyde, Serjeants for the Plaintiff, = | 
inſiſted that a Plea in Abatement was 
not amendable, becauſe a Matter in 
Abatement muſt be pleaded without an 
Imparlance, and an Amendment is in | 
the Nature of an Imparlance. Cur”, | 


E TD OI. SCARCE DT ain. 1 ER OT TIT He et We ri of? 


— , 17 May, per tram Curiam. | 


Carpet Executor againſ} Joynes. 
Trin. 5 Geo. II. 


"HE Defendant had given No- Notice to ſet 


off a Debt at 
tice that at the 'Trial he would id nos ©. 


give a Note in Evidence againſt the mendable. 


Vo BRI LS IAB ET AE EY ee IT GE NE IR. od. 


FFP a ns Ms, re EE. ts, 


Plaintiff's Demand; but tinding his No- | 
tice deficient, Serjcant Chappte moved = | 


7 A I 0 Ih He or Ly . 
— — eons, 3. 
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Jurata amend- N 
„ 


Amendment. 


for Leave to amend the Notice, but 


the Motion Was denied. ; 


Walthoe àgainſt Harriſon, an At- 


torney. Trin. 7 & 3 Geo. II. 
Thomſon. e, ky i we aongc. bl 
OTION to amend a Habeas 
LYK Corpora and the Jurata in the 


Record; this Cauſe was tried at the 


Sittings after Hilary Term, and the 


Habeas Corpora was made returnable 


on Wedneſday next after eight Days 
of the Purification of the Bleſſed Mary, 
or before Sir Robert Eyre, Knt. our 


Chief Juſtice of our Court of Common 


Pleas, if on Thurſday the ſeventh of 


February, Gc. ſhall firſt come; where- 
as the Return ſhould have been on 


Wedneſday. next after fifteen Days from 
the Day of Eaſter, unleſs Sir Robert 


Eyre, Knt. Gc. on Wedneſday the 
thirteenth Day of February, ſhall firſt 
come, &c. and this was moved to be 


amended. Chapple and Skinner, Ser- 
jeants, inſiſted that it was not amend- 
able, and for that Purpoſe cited a Caſe 

in Carthew 506. 


The Court ſaid this was made good 
bythe Statute 5 Ce. I. c. 13. and that the 
Caſe in Cartheww might be ſo, but that 
was before the Statute, and before that 

Statute 


Amendment. 


Jeofail, although the not having a 
Habeas Cr pora was helped; as to the 
Furata, which was prayed to be a- 


mended, the Caſe was thus: The 7 
rata was thus, the Jurors, c. are re- 
ſpited here, until from the Day of 


Pafter in fifteen Days, unleſs, "Ge. 


Wuhereas it ſhould have been on JV 


neſday next after fifteen Days from the 
Day of Eafter ; this Amendment the 
Court took time to conſider of. Jones 
302. Cxo. Car. 274, 278. 

Pgſtea, Cur” unanimous. | Chief Ju- 
i Rice, The Entry of the Faurara is the 
Entry of the Clerk of the Jurata, 
and. This is his Inadvertency, and may 
be amended, 


C. ZB 


of a general Return Day; and if it may 
be amended in a 'Fenire, it. certainly 


may be in a Jurata. 


| Reeve, The Furata is the Award 
of the Court; this is a Miſtake of the 
Clerk in entering it, and that may be 
amended. Sir Bartho. Shower 61. 
Hammond, Purcel, As it is Fitium Cle- 


e TT rice 


Statute a Fault in the Habeas Chrpora 
was not amendable by the Statutes of 


2 Cane againſt Marſh, ! 
aſch, 7 Geo. II. The Ve entre... . 
facias was amen Jed by making it return- 
able on a particular Return-Day inſtead 


24 


The Award 


of 2a Writ of | 
of a Writ of Inquiry on the Roll; this 


Inquiry 
amended. 


Execution 
executed not 


td he ameng- 


Amendment. 
rici, it may be amended. Cur, The 
Jurata may be amended, e 


Kirby againſt Elliſon, 
Mich. 5 Geo. II. 
Habu and Baynes, Serjeants, mo- 
ved for L.eave to amend the Award 


was a Proceeding by Bill, and on the 
Roll the Writ of Inquiry was awarded 
Returnable a die Paſchie in quinde- 
eim dies; whereas it ſhould have been 


die Mereurii prox' poſt, &c. on a 
Day certain, Upon Hearing Serjeant 
 Chapple for the Defendant, the Court 
. a Rule for che Amendment, 


Garland * Spicer. 
Hil. 4 Geo. II. 


oth Feb. SN Eyre moved that 


the Writ of Fieri Facias, 
which was executed, might be amend- 


ed in the Word Ouad. ugent', by making 


it Quadringent' ; but the Court ſaid 


they would not Order the Writ to be 


amended, unleſs the Serjeant could 


produce a Cafe where a Writ of Exe- 


cution had been amended after it was 


executed. 
Brown 


Amendment. 25 


Brown againſt Hamond, 
Eaſt. 12 Geo. II. 


Se Aar moved that the Writ Cz 8e exe- 
of Capias ad Satisfaciendum, _ _— 
which was eee might be amend- 
ed by the Judgment Roll, by 1 
the Defendant's Chriſtian Name 
mund inſtead of Edward. Rule to 
ſimew Cauſe. Peſtea, made abſolute on 
Affidavit of the Service, no Cauſe 
being ſhewn. 


5 Societas Belgica ad Indos occiden- 
tales negotians verſus Hen- 


riques & ux. Eaſt, 1 Geo. II. 


Borret. . 
(CA APPLE a for 1 „ 


amend a Warrant of Attorney; nene, 
the Caſe was, The Plaintiffs had brought Error c brought 
a Kire Facias on a Recognizance of and poo wg 
Bail, and had filed a Warrant of At- 
torney de Placito tranſgreſſionis ſuper 
caſum ſuper Scire Facias ; a Writ of 
Error being brought, and the. want of a 
Warrant of Attorney aſſigned for Error, 
a Certiorari was awarded and returned, 
that there was no Warrant of Attorney; 
the Amendment prayed was to ſtrike 
out the Words Tranſgreſſionis fuper ca- 


ſum, 


Defendant, 
i he under- 
takes to ap- 


Appearance. 
ſam, and inſert the Word debiti. Upon 


hearing Branthwayte for the Defen- 
dant, the Court gave Leave to amend. 


2 Brozonl, 167. 2 Coke 135. 


Appearance. 
Parſon againſt Whitley. 


| Cooke. 


PE R Cur”, If the Defendant (though 
he be not an Attorney) undertakes 


pear, is com- to appear, We Will oblige him to ap- 


ps chere pear. The Chief Juſtice and Forte- 


ſcue ſaid it extended to a Defendant, if 


he promiſed to appear. Price thought 


it was never carried ſo far as to oblige 


à Defendant on his own Undertaking ; 


Denton abſent. Chapple for the Plain- 


tiff ; Darnal for the Defendant. 


Theedam againſt Jackſon. 
Thomſon. % Ln 
OTION that Judgment might 
VI be ſet aſide for Irregularity. Rule 


to ſhew Cauſe on the 4th of Noo. 


The Declaration was of Eaſter Term 
1 n 


Appearance. 

In Trinity Term 1731, the Plain- 
tiff gave Aa Rule to plead, and demand- 
ed a Plea. 155 


On the 21ſt of June in that Term 


John Forreſt, Attorney for the Defen- 
dant, ſent a Note to the Plaintiff and 


another to his Attorney, to this Pur- 
port, I appear for the Defendant and 


demand Oyer of the Bond, i. of the 
Obligation and Condition, and alſo of 


the Articles refer d to by the ſaid Con- 
dition, and alſo Copies of them, be- 


ing ready to plead on Receipt thereof. 
On the next Day, iz. 22d of June, 


the Defendant ſerved the Plaintiff with 


a ſpecial Injunction out of the Exche- 
quer, whereupon the Plaintiff did not 
proceed further till the Injunction was 


diſſolved, which was on the 23d of 


June 1732, Trin. 5 & 6 Geo. II. 
On Friday the 14th of July 1732, 
the Plaintiff gave Oyer purſuant to the 


above Demand; but Forreſt the Defen- 


dant's Attorney, refuſing to pay for the 
Copies of the Bond, 35 the Plaintiff 
on the next Day ſigned Judgment. 

| Skinner for the Plaintiff. 


. Cur, The Points inſiſted on by the 
Defendant for ſetting aſide this Judg- 


ment are, 
1. No Appearance entered. 


27 


r — 


28 Appearance. 
"CREW plead Siven but of 
Trin. 1731. 
3. For that the Defendant had not 
as long Time to plead after Oyer 
was given, as he had at the Time he 
demanded Oyer, 
—_— As to the firſt Point, the Court ſaid 
bound to Ap- that Forreſt, the Defendant's Attorney, 
pear, and having undertaken to appear, his not 
can't take 
Advantage oThaving done it ſnould not prejudice the 
want of Ap- Plaintiff, and they would compel him 
Pearanee. to appear according to his Undertaking. 
When Plain- As to the ſecond Point, it was held 
N bau that the Rule to plead, given in Trin. 
Rule to plead. 1731 Was ſufficient, the Plaintiff being 
prevented from Proceeding by the In- 
junction, and that when the Injunction 
was diſſolved, the Plaintiff was imme 
diately in the ſame State and Condition 
as he was at the Time the Injundion 
was ſerved ; that this Cafe differed as 
to this Point from that where a Plain- 
tiff has delayed himſelf and ſtayed 
Proceedings for a Term or two, for 
then he muſt give a new Rule to plead 
in that Term in which he ſigns Judg- 
ment. 
Like Time o As to the third Point, the Court 
Dyer given, and the three Prothonotaries agreed that 
as when de- the Defendant ſhould have as much 
manded. Time to plead after Oyer given, as 
he e had at the Time Oyer was demanded. 


And 


Appearance 


And upon this Point the Court held 
that the Judgment was irregular, and 
ordered it to be ſet aſide, with Coſts. 3 
The Plaintiff had inſiſted that this On giving O. 
3 | yer can't ſign 
E was regular, becauſe the De- Judgment for 
fendant's Attorney, when Oyer was gi- not paying 
ven, had refuſed to pay for the Copies A , 
of the Bond, & c. Which were long ; fuſe to deliver 
but the Court and all the Prothonota- em. 
Ties held that the Plaintiff could not 
ſign Judgment for this Reaſon ; for this 
Point differs from that of ſigning, Judg- 
ment, for not paying for a Copy of 
the Iſſue or Demurrer Book, becauſe 
the Declaration is not complete till 
Oyer be given; but they held that the 
Plaintiff was not obliged to deliver the 
Copies unleſs he was paid for them. 


Maurice one, &c. againſt Barry. 
PON Motion to ſet aſide ann te 
Judgment in this Cauſe, there appeared for 
were two Points queſtioned upon the theDefendant 


We tron eel he may pro- 
Statute to prevent frivolous and vexa- d 3 


tious Arreſts ; the firſt was, the Plain- to the Rule of 


tiff ſwore he had delivered to the De- eing. 
fendant that Copy of the Declaration, ing the De- 


with a Note thereon in Secretary Hand, fendant 8 
ſignifying the Nature of the Action, and J an Aer, 


ed an Attor- 
that ney. 


A — . Sa rn nayhes <0» arr ear 
EAN 44 2 * * 2 RR - 


. my in this 
| 


Appearance. 


that a Declaration was left in the Pro- 


thonotary s Office, without mentioning  . 

in which Prothonotary' s Office ; the 

Court ſaid this was a good Notice, in 
regard it was wrote on the Copy of 


| the Declaration delivered to the Deken- 


dant, and by ſuch Copy he muſt needs 


know in whoſe Office it was. The 
next Point was this, the Plaintiff had 
entered an Appearance for the Defen- 


dant, and after Rule to plead given, 


| figned Judgment without calling for a 
Plea, notwithſtanding the Defendant 


had given htm Notice that he had em- 


ployed an Attorney to appear and plead 


for him, and named his Attorney to 
the Plaintiff. The Court faid that if the 
Defendant failed in entering his Ap- 
pearance in Time, and the Plaintiff en- 


. tered it for him, the Plaintiff might 


proceed purſuant to the Rule, notwith- 


ſtanding "the Defendant employed an 


Attorney afterwards, and the Plaintiff 
knew ſuch N ; ; and ſo held the 


auſe to be regular! 
gned. Cmyns for the nd That 


1 for the Defendant. | 


Can- 


Appearance. 


. Againſt Van. 
Fil. 5 Geo. II. 


Foley. 


PER Cur, If the Plaintiff enters an If Prin 

Appearance for the Defendant, 8 
purſuant to the late Statute, he may may proceed, 
proceed upon the Rule of Mich. and need nat 


1 Geo. II. throughout, notwithſtanding — poo an 


any Notice that the Defendant has te Den by 


employed an Attorney. 
The like Reſolution, Shrigley againſt *” 
Matter, Mich. 7 Teo. II. n 


Wrath againſt Briſtow. 
Mich. 1 Geo. II. 


THE Court held that the Plain- 3 
| by Plaintiff 


for the Defendant, upon the Statute to mult be before 
prevent frivolous Arreſts, before he de- ar 
livers the Declaration upon common el. 
Writs, and ſet aſide a Judgment ſign- 

ed in this Cauſe, the Appearance be- 

ing entered by the Plaintiff for the De- 

fendant after the Declaration was deli- 

vered. Whitaker for the Plaintiff ; 

Baines for the Defendant, 


Jones 


tiff muſt enter an Appearance fr Deſendant 


enter Appear- 


32 Appearance. 


Jones againſt Meriden, 
tin. 2 Geo. II. 
_ Foley. Hh 


Plaintifi may 2 fer Cur, that the Plain- 


an ts Do- tiff may enter an Appearance for 


fendant the the Defendant, ↄirtute Statuti to pre- 
Day after = 


S vent frivolous and vexatious Arreſts, 


ah of the the next Day after the Appeatance- day 
Retrn of th the to the Return of the Writ. 


Writ. 


Morſe an Attorney apdinſ Farn- 
ham. Trin. 6 6 & 7 Geo. II. 
Thomſon. 
Plaintiff cbt A Ttachment of Privilege return- 
r tate A able ON . Friday next after the 


the gh Day. Morrow of the Holy Trinity, being 


the 25th of May; the Plaintiff enfer- 
ed an Appearance for the Defendant 
on the firſt of June, being the eighth 
Day, left a Declaration in the Office, 
and gave Notice of it, a Rule to plead, 
and for want of a Plea, ſigned Fudg- 
ment. Serjeant Corbet moved that the 
Judgment might be ſet afide, becauſe the 
Appearance was entered on the eighth 
Day, when it ſhould not have been er 
tered until the ninth Day. Upon hear- 
ing Darnal and Hawkins, Serjeants, 
for the Plaintiff, the Court faid the 


] Et * 


Appearante. 33 
Appearance being entered by the Plain- e a 
tiff for the Defendant on the eighth Day yearane: tho 
was Wrong, it ſhould have been on late to be 
the ninth Day, but the Application to ga of 


the Court being after Judgment was ment. 
: too late. No Rule. | | 


Boſanquet and others agdinſÞ 

Rundo. Hill. 7 Geo. Il. 
HE Writ was returnable Of ab, On Proceſs 
Hlil. a Declaration was left in = CO 
the Office, Notice thereof, and a Days to 47 
Rule to plead was given on the 23d pear, e-. 
of Fanary ; the Rule to plead waSpyum Day. 
out on the 26th of January; on the 
28th of January the Plaintiff entered 
an Appearance for the Defendant, and 
in the Afternoon ſigned Judgment. 
Cur, The Defendant had eight Days 
to appear in, excluſive of the Return- 
Day, and therefore the Plaintiff could 
not ſign his Judgment until the 29th ; 
the Judgment muſt be ſet aſide. Dar- 
nal for the Plaintiff ; Chapple for the 
Defendant, 


D Elwood 


34 Attachment. 
Elwood an Elwood. 


Mich. 9 Geo. II. 
Cooke. © 


 Afermationof OTION for an Aschen for 
not performing an Award; the 


a Quaker not 


ſufficient to x 
ground an ſolemn Affirmation of a Quaker was 


Attachment. produced of the due Execution of the 


Award ; the Court refuſed to grant 


the Motion, becauſe an Attachment is 


a criminal Proceſs, and in ſuch: Cafes 
the Affirmation of a Quaker is not to 


be taken. 5 


Artomey. 


Taylor againſt Fuller an Attorney; 


and Executor. Trin. 5 Geo. II. 


Cooke. 135 
An Atterney A C'TION by Bill brought again 
2 the Defendant as Executor; he 


by Bill. demurred to the Bill, and concluded in 
Bar. Cur, He ought to have prayed 
Judgment in Abatement ; but this Pro- 
ceeding appearing to be wrong upon 
the Face of the Record, Judgment was 
given for the : Defendant, oe billa 

 Caſſerur 
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| pear by the Memorandum what the 


Attoꝛnep. 5 


caſſetur mf Cauſa, and was after- 


wards made abſolute. Gude for the 
Defendant ; Baynes for the Plaintiff. 


Adkin againſt Worthington an At- 
torney. Trin. 5 & 8 Geo. II. 
Borret. 
ILL filed againſt the Helaidave; In the Memo- 


? randum of the 
the Defendant demurred, and Peclaration 


ſhewed for Cauſe, that it did not ap- againſt an At- 


torney, the 
Nature of the 
Action was, as Debt or Caſe. Cur”, The Action need 


Tenor of the Bill ſet forth ger batim! in not be ſet 
the Declaration, ſufficiently ſhews the ern. 
Nature of the Action, and it is not 
abſolutely neceſſary, though it is the 


uſual Form, to ſet forth the Nature of 


the Action in the Memorandum. Chap- 
ple for the Plaintiff; Eyre for the De⸗ 


fendant. 


Anonymus. 
Hill. 12 Annæ. 


8 RE E D that the Plaintiff, who Attorney not 


intitled to 
was an Attorney, ſhould have no Bail, no Bill 


Bail, becauſe he had not delivered his Bill being deliver- 


before the Arreſt ; and therefore it was ed until after 
ordered that the Defendant ſhould be elt. 
diſcharged on a Common Appearance: 

D 2 Clarke 


© rs. 
* * — 
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36 Attoꝛney. 


Clarke an Attorney againſ} Gods 
frey. Eaſter 11 Geo. I. 

Borret. VVVVVHVV»PmP‚ oy 

Attorney mult OTat. 3 Jac. I. c. 7. Agreed per 


deliver his 


Bill before kJ) totam Curiam, that an Attorney 

Action muſt deliver his Bill before he brings 

brought. ; 
an Action. 


Hirſe againſt Dixon. 
Mich. 6 Geo. II. 

V 
Attorney al- HE Court ordered Coſts of 
Taran 1 Taxation to be allowed to an 
5 Attorney, there not being a ſixth Part 
of his Bill taken off. Baynes for the 
Attorney; Chapple for the Defendant. 


1 „ . - 
een, 15 7 
Deductions „ 
Allowed 68 11 9 


Whereof paid 64 18 3 
Remaining due 3 13 6 


Marſh 


Attoꝛnep. 


37 


Marſh againſt Carter. 
Mich. 8 Geo. II. 


Thomſon. 


Erjeant Birch moved that the Plain- Anon 
tift's Bill delivered might be re- e 


iven and 


| | ſer d to be taxed. Rule tO ſhew Cauſe. han N de- 
Urlin for the Plaintiff, ſhewed for Cauſe © u. 


not to be tax- 
that a Bond had keen given for the ed. 


Debt five Vears ago, and! the Vouchers 


delivered up. Cur, Let the Rule be 
diſcharged, an Attorney at this Rate 


could 1 never be late, 


RNay * Jackſon. 


_ Eaſter 8 Geo, 
Thomſon 


Bill may be 
and this Action was for Fees and B. Hawn, WRAY 


Disburſements; the Plaintiff had delivered Abbrevia- 


to the Defendant a Bill, wherein ſeveral tions. 


Abbreviations were made, as Mr. for 
Maſter, pd. for paid, (5c. At the Trial 


of this Cauſe there was a Verdict for 


the Plaintiff; but a Point wasreſerved, 
whether the Plaintiff could maintain his 
Action upon this Bill ſo delivered with 
Abbreviations. Upon the Stat. 2 C. II. c. 
23. J. 22. it was inſiſted for the Plaintiff, 
that by the Stat. 6 Geo. II. c. 14. / 5. to 


D 3 ex- 


HE plaintiff was an As, An Attorney's | 


y 
WO I ORG IB 0G GY TT. TE n ere 


38 


Attoꝛnep. 

explain the Act to make Proceedings in 
the Eugliſo Tongue, Proceedings in 
Courts of Juſtice may be wrote with the 


like Abbreviations as have been uſually 
made in the Engliſh Language. The 
Court held the Delivery of ſuch a 


Bill, a Proceeding within the Deſcrip- 


tion of the Act of 6 Geo. II. and there- 


Erjeant G/yde moved that the 


Attorney's 
Bill not to 
| taxed after 
Judgment. 


fore were of Opinion, that upon this 
Bill the Plaintiff could well maintain 
his Action; and gave Judgment for 


him accordingly. 


Eaſter 8 Geo. II. 


Plaintiff's Bill of Colts might be 


referd to be taxed. Rule to ſhew 
Cauſe, Chapple for the Plaintiff; it 


appeared that the Bill had been deli- 


vered ſix Months ago, an Action 


brought, Interlocutory Judgment ſign- 


cd, and a Writ of Inquiry executed. 
Cur, This Application is too late, the 


Defendant ought to have come in a 
reaſonable Time. Thomſon, Protho- 


notory, asked the Court if they would 
fix it before Judgment, but they would 


give no Opinion upon that, only on 
the Caſe before them. No Rule. 
collier 


Clarke an Attorney againſt Taylor. 


AT 


a SO TO . 4 
22 cc $a. Vas 7 ö ROT 
222 HE Ser 2s fps ys PTT. . 
I, . Ce NP A ( 
- IVORY a fr AS rr 


N 
vo 
red 
rl 

« I 2 
Ng 
"0 
We 

. 

. 
. 
N 
N 
* 
FEE 
1p 
CS 
A 
7 
N 
e 
. 
ba {rb 1 
4 BY get 
3 
- ST TE 
* 
CY "aA 

. 

ut, 7, fp 
8 

"RN Ja 

Fay 
& 

. 
{ 


Attozney. 


Ecollier againſt Dutoure. 
Trin. 13 & 14 Geo. II. 


Borret. 


- 1 HE Attorney Acbrerel a Bill to When an At- 


his Client, amounting to 5 /. bone abates, 


7 and the Bill is 
45. 6 d. abated 10s. and received 44 eee 


145. 6d. in full for his Bill; the taxed, the 


Abatement ia 


Client afterwards got an Order that“ * 


the Bill ſhould be taxed, the Protho- out of tke 
notary took off 19s. 6 d. Serjeant Ur- Prothonotary's 


lin moved that the Attorney ſhould pay OM 


the Coſts of the Taxation, the Bill de- 


livered being leſs by above a ſixth 


Part than the Bill taxed. Rule to 
ſhew Cauſe. Draper for the Attor- 
ney, as the Sum of 4/. 145. 6 d. was 
received in full, it ought to be deemed 
a Bill for that Sum only, and the 1035. 
which the Attorney abated ought to be 


deducted out of what the Prothonotary 


has taken off. Cur, (Chief Juſtice ng 
Juſtice William Forteſtne abſent) i 
mult be ſo, Aena the Rule. 


D 4 The 
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turning from 


0 Attozney, 


The King at the Proſecution of 
Southwell againſt Sheer. 
Mich. 3 Geo. II. | 


Attorney HE Defendant, an Attorney, at- 
arreſted on . tending his Clients Buſineſs in 
Attachment, 


whilſt attend- V Vęſtminſter Hall, was arreſted upon an 
ing his Clients Attachment for a Contempt, in not 
Wenger, Paying Money allowed by the Court, 
Hall, di Curia und voce diſcharged him, 


_ Charged. 


Maule againſt Grubb, 
Thomſon. . 
Attorney re- ()* E Forreft an Attorney, having 
an Attendance Attended the Prothonotary, on 
onthe Protho- taxing Coſts for not proceeding to Trial 
notary, c in this Cauſe, upon his Return Home 


ed on a 


84 out of the Was taken in Execution on a Capias ad 


King's Bench. Satigfaciendum iſſuing out of the Court 


of King's Bench. Serjeant Compns 
moved that he might be diſcharged, 
The Court ſaid they could not diſ- 
charge him from the King's Bench pro- 
ceſs; but the Serjeant producing an 
Affidavit of Notice of the Motion, &c. 
The Court made a Rule for the Officer 
and the Plaintiff in that Action to ſhew 
Cauſe why they arreſte1 Forreſt, and 
why the Goods pledged with them oy 
| is 


Attozney: 
his Enlargement ſhould not be return- 
ed. Birch for the Plaintiff; on ſhew- 
ing Cauſe it appeared that Forreſt had 
voluntarily given the Goods to the 
Plaintiff in that Action. Cur”, Let the 
Rule be diſcharged. 


Pigot againſt Charlewood., 
Trin. 7 & 8 Geo. II. 
Chobe. En 
[OTION to diſcharge the De- Attomey ta- 
fendant who was taken in Exe- _ = : 
cution, whilſt he was attending as an attending the 


Attorney at the Execution of a Writ ®xecution of _ | 

Sage a Writ of In» {| 

of Inquiry, Rule to ſhew Cauſe, Ur- quiry, air. ' | 

lin for the Plaintiff, Cur”, The Rule charged. | 

muſt be abſolute for his Diſcharge. N 1 

Collins againſt Griffen and others. | 
The {ame againſt The lame. x 


Ii, 7 & 8 Geo. . 

Cooke. 

J HE Defendants moved for an Attorney an- 
Attachment againſt their own fwerable for 

Attorney, Mr. Phelps, who had told of kis Agent 

them that they had a very good Cauſe,' 

but had given them no Notice of the 

Trial, fo that a Verdict was had a- 

gainſt them without any Defence. Rule 


0 


$0900 — oe — rr e — 
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Attozney. 
to ſhew Cauſe. On ſhewing Cauſe, 
Phelps laid the Fault upon ¶hitehurch, 
his Agent, who had ſent him only a 
Copy of the Iſſue, but no Notice of 
the Trial; Whitchurch ſaid it was the 
Fault of his Clerx. Cur, It is plain 
the Defendants have been miſled and 
amuſed, we muſt look upon the Perſon 
they employed, which is Phelps, and 
he muſt anſwer for the Negligence of 
his Agent, who in this Reſpect is as his 


—— ..... _ Clerk ,, Phelps may have his Remedy 
| ahgainſt Whitchurch, if he thinks fit, 
| but Phelps is the only Perſon we can 
| take Notice of, therefore let an At- 


=_ tachment go againſt Phelps. Belfield 
and Eyre for the Defendants ; Chapple 
for Phelps; Darnal for Whitchurch. 


Cooper againſt Sawyer. 
dee, Balber & ed. Ih. 
Pt 
Attachment ( \Erjeant Mynne moved for an At- 
m—_ O tachment againſt Richard Hodgſon 
practieirg af-for practicing as an Attorney, he ha- 
ter forejudged. ving been forejudged, and not reſtored. 

Rule to ſhew Cauſe, afterwards made 
| | abſolute On Affidavit of Service, no 
Cauſe being ſhewn. 44 t 0 


Attoꝛney. 43 


Ihe King againſt Hodgſon: | 
Trin. 8 & 9 Geo. II. 


8 1 "HE Defendant being arreſted on Diſcharged 


the Attachment above awarded, on Payment of 
entered into a Recognizance ; and now _ 
Serjeant Eyre moved that he might be 
diſcharged on Payment of Coſts ; I nne 

for the Proſecutor, would have hid the 
Judgment ſet aſide, and the Coſts of 
the Writ of Error which had been 
brought; but the Court ſaid they 
would only puniſh the Defendant with 
the Coſts of the Complaint, and 
therefore order'd the Recognizance to 


be diſcharged on paying the Colts. 


"Thomſon ag ainſt Burton. 
Eaſter 13 Geo. II. 


7 AND the Defendant's Attorney Attachment 
gave Notice to the Plaintiff's At- granted a- 


WV. that the Defendant had ſurren- Haft me, 


dered himſelf to the Fleet Priſon, in Attorney, for 


Diſcharge of his Bail, when in Fact he Sing the 


Plaintiff N 
had not; upon this Noticethe Plaintiff's tice that the 


Attorney ſtay d Proceedings for ſome Defendant 
Time, but afterwards finding that: e . 
Defendant had not ſurrendered himſelf, charge of bis 
moved for an Attachment againſt Hand i ad no 
and == a Rule for him to ſhew Cauſe, WS 


which 0 


Award. 
which was afterwards made abſolute; 
but the Attachment was ordered to ſtay 
a Fortnight in the Prothonotary's Hand, 
that Hand might have an Opportunity 
of making the Plaintiff Satisfaction. 
Skimmer for the Plaintiff ; Urlin for 


Award, 


Dickman againſt Hutherd and o- 
| thers. Mich. 4 Geo. 


nw Submiſſion in Writing, made a 
2 e Kule of Court, to perform an A- 
Rule of Court, ward to be made in Writing or by 
or grant an Parg] ; the Court refuſed to make the 
Attachment | 1 
for Non per- Award a Rule of Court, or grant 
formance. an Attachment for Non- performance, 
becauſe by the Affidavits it appeared 

„ie de Parot Award. HS 


Refuſed to 


Cookſon againſt Monkhouſe. 
Eaſter 8 Geo. II. 


Borret. I 
aer Erjeant ynne moved for an At- 
r — | | x N | 
frminz a O tachment, for not performing a Pa- 


Parol Award, rol Award for Payment of Money. 
Rule to ſhew Cauſe. Chapple ſnewed 
Cauſe, and inſiſted an Attachment ought 


not 


Award. 45 


not to go upon a Parol Award. Cur”, 
It is a good Award, and an Attach- 

ment ought to follow it, the Submiſſion 

is to abide the Award either by Word 
or Writing. Rule abſolute. 


Carpenter againſt Joynes. 
EEE. Ee oo 
: _ Cooke. 1 
z Eference by Order of Ni Prius, Arbiitorby 
. the Referees award Coſts of Suit e pc 
and Coſts of the Reference ; the Pro- award Colts 
thonotary made a Doubt whether he ay” kg 
could allow the Coſts of the Reference. on, Arbitra- 
Cur”, If it had been on a Submiſſion tors by Bond | 
by Bond, and the Arbitrators had a- 
warded Coſts ſubſequent to the Bond, 
it would have been wrong; but Arbi- 
trators appointed by Order of Niſi 
Prius, may allow Coſts ſubſequent to 
the Order ; and therefore the Court 
directed the Prothonotary to tax the 
Coſts of the Suit, and alſo the Coſts of 
the Reference, but ordered him to di- 
ſtinguiſh them. 


Beck 


—— Nn —— 


„  "rP« 


46 Award. 


Beck againſt Timbrel. 
Eaſter 5 Geo. II. 


Borret. 3 
Party ab- [EHE Plaintiff keeping out of the 
33 Way, the Defendant could not 


left at his ſerve her with a Copy of the Award. 
Houle. Skinner moved, on an Affidavit of the 
Fact, that leaving a Copy of the A- 
ward at the Defendant's Houſe might 
be good Service. (Chief Juſtice abſent) 
Rule to ſhew Cauſe. Hawkins and 
Birch ſhewed Cauſe, and it appeared 
by an Affidavit the Plaintiff had made, 
that ſhe had ſeen a Copy of the A- 
ward; Chief Juſtice, diſcharge the 
Rule before us, but let the Plaintiff 
ſhew Cauſe why an Attachment ſhould 
not go againſt her for not performing 
the Award. Cur, The Leaving a 
Copy of the Award at the Party's 
Houſe, goes upon the fame Reaſon as 
leaving a Copy of a Rule. 


Anonymus. 

Eaſter 6 Geo. II. 
Where a De- VTR E, Chief Juſtice, Where Time 
mandof the © and Place is appointed by an A- 
ertormance . . 55 
of an Award Ward for the doing a Thing, it is e- 
is not noceſ. quivalent to a Demand of the. Per- 


formance 


ü 


Award. 


formance of the Thing awarded, but 
it is neceſſary to prove Service of the 
Award upon the Parties. 


Potter againſ# Day. 
Mich. 7 Geo. II. 


Cooke, © 


( Erjeant Eyre moved that the Ver- Plaintif pro- 


dict in this Cauſe might be ſet a- ae erg 
ſide; the Caſe was this, the Caufe was ing a Refe- 


refer d before the Aſſizes to Arbitrators, 1 __ 


who awarded all Proceedings to ſtay, dant's Reme- 
and mutual general Releaſes to be given; dy is only on 


, FFF the Arbitrati- 
notwithſtanding this, the Plaintiff pro- n Bond. 


ceeded to Trial. The Court refuſed 
to ſet aſide the Verdict, and left the 
Plaintiff to his Remedy on the Ar- 


bitration Bond. 


Gatcliffe againſt Dunn. 
Mich. 11 Geo. II. 
PO N the Trial of this Cauſe, Submiſſion 


UL there was a Reference to the te Award to 


be made by 


three Foremen of the Jury, ſo that Writing in- 


they made their Award in Writing _ 4 

3 under their Hands and Seals, ang e 
C. | * | | | | 

The Arbitrators made their Award 

in Writing, but not indented. yre 

and Urlin, Serjeants, moved for an 


1 5 | At- 


— —— — . — 


ꝓ—ꝓ— — 


— — 


— —— —w-w-— — — 


—— — —— 


| 
1 
1 
| 
4 
1 
6. 


. . — 


Hg ft een, 2 


CSSC oat. ARNE 420.2 A Es” 
4 - — * * = CIISS ES 


— — — 


— 


— —— 


Y 
& 
3 
4 
* 
7 
1 
15 
4 
F 
o 
1 
&; 
714 
My 
* 
14 
1 
. 
5 
— 
5 
* 
* 
ty] 
y 
be 
L 


-; N . bh rage 3 06 rr EE ne — : rr 


\ 
B . :, " 
+ RES, 3 4d note —̃ — —— — — 


Award. 


Attachment for not performing the 


Award; and a Rule was made to 


ſhew Cauſe. 


Wrieht and Compns ſhewed for Cauſe, 


that = Award was not Indented, and 
therefore * not purſue the Submiſſion. 5 


1 Falk. 71. 

Chief "Juſtice, The Word Indented, 
is wholly immaterial, and is as Ridi- 
culous as if it had been aid that the 
Award ſhould be made upon Gilt Paper ; 
the King's Bench will never ſuffer an 
Award to be objected to for want of 
Form, and this is Form. 

Cur” unanimous, this is a good A- 
ward. Attachment granted. 


* 
HY, 
F 
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Nichols againſt Dulehunty. 
Mich. 1 2 Geo. II. 
Thomſon. 


Ftidavit of Debt, Defendant ar- Aſdavit of a 

reſted and held to Bail. Serjeant Pet macedy 
Hayward moved that the Defendant Sd of Ba. 
might be diſcharged upon a Common lony not ſuffi- 
Appearance, becauſe the Party who ogg 8 
made the Affidavit of the Debt, and who not to be ſup- 
was the Plaintiff's Wife, had been con- es OS: 
victed of picking Pockets, been tranſport- damn. 
ed,and e had received Sentence 
of Death for returning from 'Tranſporta- 
tion ; the Record of the Conviction 
was read in Court. Rule to ſhew 
| Cauſe. Urlin for the Plaintiff, offered 
to ſupply this Defect by new Affidavits, 
proving a Confeſſion of the Debt, and 
that the Defendant intended to leave 
the Kingdom. Cu, This is no Affi- 
davit in Law, it is a mere Nullity, 
and the Defect cannot be ſupplied by 
ſubſequent Affidavits; tie Defendant 
mult be diſcharged. | 1 
8 Jones 


l.. Y erns 4 rt” RS uEDG * F > he” 
— rer 2. Foe — — — — : 
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Jones arainſt Leighton, Barr. 
Ealter 9 Geo. II. 


ine 9 ifhe * HE Queſtion was, Whether an 
underta es, 
muſt file Bail, Attorney undertaking to file 


tho there be ſpecial Bail is bound to do it, when 

no Affidavit there is no Affidavit filed of the Debt ? 

* Cr, If an Attorney undertakes, he 

engages at all Events, and whether 

there was an Affidavit or not is not 

material, he muſt file Bail. Pirch for 

it Atrorney ; Wright for the Plain- 
— 


Huggins 1 ande 


Hil. 12 Geo. II. 
Porret. 
Bail put in Capias ad n indorſed 


d N 
el — for Bail being iſſued againſt the 


Arreſt, held Defendant, he before the Return of it, 


. Plain- and before he was arreſted put in Bail 
iff not excep- 


ting within before a Judge, and gave Notice there- 
20 Days after of to the Plaintiff's Attorney, but he 


N 
88 not regarding the Notice, cauſed the 


reſted aſter Defendant to be arreſted, who being in 


Bail put in, A | 
aicherged Cuſtody, moved for a Superſedeas, 


which apon a Rule to ſhew Cauſe was 
granted, the Court being of Opinion 
that the PlaintiF not having excepted 


to the Bail within 20 Days after No- 
tice, 


Ty EY 
tice, the Bail ought to ſtand. Erre 

for the Plaintiff; Minner for the De- 

| | fendant. 


Huggins againſt Bambridge. 
Eater 13 Geo. II. 


| THE Defendant before Arreſt put 2338 
| . ! £ | ore Arte; 
| 1. in Bail to a Capias ad reſpon- not regular 


dendum before a Judge, and gave No- without Con- 
tice thereof to the Plaintiff's Attorney, ſent. 
but he not being ſatisfied with the Bail, 
7 cauſed the Defendant to be arreſted, 
\ who thereupon applied to the Court, 
1 and obtained a Rule for the Plaintiff, and 
Duel the Sheriff's Officer, who arreſt- 
ed the Defendant, to ſhew Cauſe why 
an Attachment ſhould not iſſue againſt 
them. Upon ſhewing Cauſe the Court 
Was of Opinion, that before an Arreſt 
Bail cannot be regularly put in before 
a Judge without Conſent, but may be- 
fore the Return of the Writ after an 
Arreſt. Burnet and Bootle for the | 
Plaintiff; Skinver, Wynne and Agar for 
the Defendant. „„ , 


Ez. Garnet 


Bail. 


57 


Garnet againſt Heaviſed. 


Hill. 7 Geo. II. 
T homſon. 


St 6s M 10 N that Proverdings upon 
| Teflatum. the Bail-Bond might be ſtaid 

upon putting in ſpecial Bail, paying 
| Colts, pleading the general Iſſue and 
taking Notice of Trial within Term; 
and that the Defendant might have ten 
Days Time to put in ſuch ſpecial Bail; 
the Plaintiff had ſued out a Teftarum 
Attachment of Privilege from Middle- 
ſex into the County of York ; the De- 
fendant by Miſtake put in Bail as in 
a 7orkſhire Cauſe, and filed the Bail- 
piece with the Filacer of the County 
of Pr. Rule to ſhew Cauſe, which 
was afterwards made abſolute on hear- 
ing Counſel on both Sides. 


Gibſon * Britton. 
Mich. 8 Geo. II. 


On a Habeas "I Action was brought in the Court 


Corpus Defen- 
- Gant not obli- of the Sheriffs of London; the 


ged to put in Detendant brought a Habeas Cor Pl 

Bail tillſerred cum cauſa, and removed the Cauſe 

witha Judge's . FE 

Order. into this Court, but not having put in 
Bail the Plainriff ſued out a Proceden- 
ao. Scrjeant Skinner moved to ſet aſide 


the 


Bail. 53 


the Procedendo, becauſe there was no 
Judge's Order for the Defendant to put 
in Bail. The Queſtion was, Whether 
the Defendant ſhould not at his own 
Peril put in Bail, or whether the Plain- 
tiff ſhould not procure a Judge's Order 
and ſerve it upon the Defendant, that 
unleſs Bail be put in, a Procedendo ſhould 
be awarded. Adjudged per totam Curi- 
am, That ſuch an Order was neceſſary, 


and therefore the Procedendo was ſet 
aſide, . 


Field againſt Walford. 
- Hill. 3 Geo. I. 
Borret. CCC 
EBT on a Bond to the Sheriff, The Shenif 6 
taken upon an Attachment iſſuing ct ac, 
out of this Court for a Contempt in ment for a 
not paying Coſts; the Defendant craves Contempt. 
Oyer, and pleads the Statute of 23 H. 6. 
C. 10. and that the Bond was taken colore 
Officii, the Plaintiff demurs. Cu ad- 
viſar 17 Nov. 4 Geo. I. Fudicium pro 
Def. per totam Curiam, 


ö n * * » - & ” p 2 > X Af Se? wo EIS So. Wer Tan 8 2 oe ge ** * 6, * 1 A ² — py cn rrnng 9 = N >, * 
< 4 . 2 _ 88 n * 4 1 8 — — * — d 4 _ — 9 8 — 4 8 r 8 OE nh — n * 
Ely las et ASI PBL ie i e oe eu me . 3 — N . U! ² w ²—wÜw ana. 2 eat ———— D 
; 2— LIST) P — 5 nn © ns tet 7 : KEY pos NNE a FTC ple oa r 
CI —— STD AY . Ihe — EI — 2 : . 4 > — — NS 


—_ 
> 


8 ag! 4 - bk _ * — 
CCC 


——— ——— 2 — 
2 = — 8 renne 
4, 5 — n — 1 


—— p tags 4 
ee. 


if there was 


Bail. 


e againſt Fitch? 
_ Hill. 7 Geo. II. 
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Cole. 


r 
* EBT upon a | Bail-Bond to the 


on an At- * Sheriff upon an Attachment out 
9 of Chancery for a Contempt. The 
Court held that the Sheriff could not 
take Bail upon an Attachment for a 
Contempt; „ * for the De- 

. 


The King 2 Sleigh. 


Mich. 9 Geo. II. 
Thomſon. 


N r CE R,, Neither the Sheriffs of Lon. 


an Attach- 


don, or any other Sheriff can take 
ment: Bail to an Attachment for a Contempt, 
ſuch Bail thereto can only be I by 5 
a Judge. 


Jackſon af Ducker. 
_ Hill FF" Geo. I. 


If an AR; ion Coohe. 


be arought on "FER E was a Judgment ob- 
a Jude ment, ed, 
the Defendant tain and a Writ of Error 


ſhall give Bail brought ; and pending the Writ of Er- 
ror, an Action of Debt was brought on 


no Bail in the 


Original Ac- the 
tion; aliter if Bail in the Original Action. 


Bail. PF 
the Judgment; and now Mynne moved 
to have the Defendant diſcharged on a 
common Appearance, and for an Impar- 
lance until the Writ -of Error ſhould be 
determined; as to the common Appear- 
ance to the Action of Debt on the 
Judgment, Eyres, Chief Juſtice, ſaid 
that he had inquired of Juſtice Tracey 
concerning the Practice of this Court 
about Bail in ſuch Caſes, and he in- 
formed him that the conſtant Practice 
was, that if Bail was given in the O- 
riginal Action there was no need of 
Bail in the Action upon the Judgment; 
but if none in the Original Action, then 
there muſt be Bail on the Action up- 
on the Judgment, and in this the Court Db. n 
9 ebt on a 
aceorded ; as to the Imparlance till the judgment af. 
Writ of Error was determined, the ter Error, the 
Court took Time to conſider ; for the _ ET 
Chief Juſtice ſaid the King's Bench al- Judgment, 
ways granted an Imparlance, and that Þut not totake 
it was ſo ſettled in that Court, upon by e 
great Conſideration in Lord Parker's termined. 
JTime; but the Prothonotaries informed 
the Court that the Practice in this 
Court was otherwiſe; for here the 
Court gives the Plaintiff Liberty to 
proceed to Judgment, but not to take 
out Execution, and that was ſo deter- 
mined Trin. 9 Geb. I. in a Cauſe of 
Coe againſt Allam; ſed Ajornatir ; and 
| . the 


hs S avaioaammamnted. wilt ad r * 


the Rule in that Cauſe ordered to be 
produced; Poſtea the Rule was pro- 
duced, and the Court gave the Plain- 
tiff Leave to proceed to Judgment, but 
not to take out Execution till the Writ 
of Error was determined, 


Revel againſt Snowden, 
Mich. 6 Geo. II. 
Borret, © 


Bail mall be T T 
put in to an [ N the Treaſury Chamber. The 
Action of 


Defendant put in Bail to an Acton, 


Debt on a the Plaintiff recovered Judgment, and 
Judgment 


no Bail in the Bail ſurrendered the Defendant, who 


the Original was afterwards diſcharged by Super/e- 
Action, if that 


gail be di  Aeas, upon which he entered an Ap- 


charged by pearance; after which the Plaintiff 


having ſur- brought an Action of Debt upon the 
rendered the 


Defendant. Judgment, And now the Queſtion 


was, Whether upon this Action upon 

the Judgment, the Defendant ſhould be 

held to Bail? The Judges agreed that 
when Bail is put in tothe Original Ac- 

tion, no Bail ought to be put. in on 
the Action of Debt upon the Judgment; 
but if no Bail be put in to the Original 

Action, then Bail muſt be put in to the Ac- 

tion of Debt on the Judgment ; in this 

Caſe the Bail in the Original Action, ha- 

ving ſurrendered the Defendant, were diſ- 
charged, and therefore it is the ſame 

as 


| Bail; 
as if no Bail had been put in tothe Original 
Action, and conſequently there mult be 
Bail put in to the Action of Debt on 


the Judgment. Sed ide Regul. Hil, 
8 


57 


Weyman againſt Weyman. 
Mich. 10 Geo. II. 
Thomſon 


'HE Plaintiff recovered a Judg- Bail muſt be 


ment in this Court; the Deten- Put in on 


Debt upon a 
dant brought a Writ of Error and Jaigment, 3 


put in Bail thereon; after, pending the no Bail in the 


Original Ac- 
Writ of Error, the Plaintiff in the O- Gon the Bail - 


riginal Action brought an Action of be put in on a 
Debt on the Judgment, and held the eee 
Defendant to Bail. Serjeant Eyre mo- 
ved that the Defendant might be diſ- 
charged on a common Appearance; 
he agreed that as in the Caſe of Fack- 
ſon and Ducket, if there was no Bail 
in the Original Action, there muſt be 
Bail in the Action of Debt upon the 
Judgment; but if there was Bail in 
the Original Action, then no Bail was 
required on the Action of Debt upon 
the Judgment; but he ſaid that in that 
Caſe it did not appear that Bail was 
put in on the Writ of Error, which 
is done in this Caſe, ſo that here the 
Plaintiff hath Bail ſuſficient to anſwer 
his 


SS 


. " * ” = 1 . ” 8 B * ſn = : 5 n —— 
—— 8 e. — 0 5 T 8 n. n 888 . 4 F — 
og . - ; ” n * 1 2 ws K * 2 a+ > SS, — 3 , * U r : 4 * : > _— 2 * N 7 - * 3 
= : N r OE A DOE IEC EL ER EAN. Eye" . IL IDE II IE EL ICS, . ̃ Mc ˙—e⅛ĩͤß.... III IE eb. — — 


22 


| 


Bail. 
his Demand. Serjeant Chapple oppoſed 
this Motion, and faid by the Practice 
of this Court Bail muſt be put in on the 
Action of Debt upon the Judgment, if 
there is no Bail in the Original Action; 

and there was no Diſtinction whether 
there was Bail on the Writ of Error or 
not; that as to the Plaintiff's having a 
Security for his Demand by Bail on 
the Writ of Error, there might be 
Accidents whereby fuch Bail might not 
be liable, ide Carth. 520. as by the 
Writ's being quaſhed, the Death of the 
Chief Juſtice, or otherwiſe. The 
Court agreed that there was no Di- 
ſtinction where Bail was put in on a 
Writ of Error or not, but that by the 
Practice of this Court, if there was 
Bail put in on the Original Action, no 
Bail ſhould be put in on the Action of 
Debt upon the Judgment; but if no 
Bail in the Original Action, then there 
muſt be Bail on the Action of Debt 
upon the Judgment. And therefore 
refuſed to diſcharge the Defendant 
upon a common Appearance. 


Biſon 


Bail, 59 


Bilſon againſt Smith. 

Hill. 5 Geo. II. 

Foley, | 

N Action was brought againſt a Soldier held 


to Bail inDebt 


| Soldier for a Sum under 10 J. the on a judg- 
Plaintiff recovered in the Action, and ment for a- 
the Debt and Coſts amounted to ne . 
15 J. upon this Judgment the Plaintiff ginal Debt 
brought an Action and held the Defen- 3s under 
dant to Bail; and now the Court was © © 
moved by Serjeant Chapple, that a 
common Appearance might be taken 

for the Defendant. Upon the Statute 

4 Geo. II. to prevent Mutiny and De- 

ſertion, he being a Soldier, this Mat- 

ter was fully debated, and the Court 

ſaid that this being an Action of Debt 

upon a judgment for above 10 /. the 

Act of Parliament did not extend to it, 

and therefore refuſed to. diſcharge the 
Defendant upon a common Appear- 

ance. 


Bowler againſt Owens. 
Mich. 5 Geo. II. | 


83 | 1 Out Penſioner 
OTION to diſcharge the De . 


pearance, by Virtue of the Act for to Bail not be- 
| "ke ing a Soldier 


preventing Mutiny and Deſertion, he * + Ser. 


bein 8 vice. 


fendant upon a common Ap- College LT 
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Ball. 


being an Out Penſioner of Che/ſea-Col- 
lege, denied, ſuch Out Penſioners not 
being Soldiers in actual Service. Dar- 
nal for the Plaintiff; Eyre for the De- 
fendant. . 


Nichols and others againſt Wilder. 
Eaſt. 6 Geo. II. 


Cooke. 5 
_— held to OErjeant Darnal moved to diſcharge 
en I O a Soldier upon a common Appear- 


2 ance; he was arreſted in an Action of 
ſor above 101. | | | 5 
co the Of. Debt upon a Judgment for above 10%. 


ginal Action but the Original Action upon which the 


was under judgment was recovered was under 
"__ i10/. Upon hearing Serjeant Chapple 
for the Plaintiff, who cited the Caſe 
of Bilſon and Smith, ſupra, the Court 
refuſed to diſcharge the Defendant. 
Mitchel againſt Wharton. 
Trin. 6 & 7 Geo. II. 
Out Penfioner Erjeant Comyns moved to diſcharge 
of Chelſea, 


not a Soldier . the Defendant out of Execution, 
in actual Ser- he being an Out Penſioner of Chelſea- 
vice. College; refuſed, he not being a Soldier 
in actual Service; the Caſe of ZBrewles 

againſt Ozens was cited by the Court. 


_ Flanders 
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Flanders againſt Nichols. 
TE „„ 
Fu 8. upon Writ of Inquiry in A Soldier 


the Palace Court, for 11. 11 J. 4.4.1) —— 


9g. 31. 175. 4d. Damages, and 7 /. on an Action 


14 5. Coſts; the Defendant moved the of Debt on a 


| fuck t if 
Judge of that Court, that no Executi- — 


on might iſſue againſt his Perſon, he Debt was un- 


being a Soldier in his Majeſty's Ser- er 10“. 
vice, which was ordered accordingly, 
with Directions to the Defendant to 


apply for Coſts in Caſe his Perſon ſhould. 
be taken in Execution; the Plaintiff 


brought an Action of Debt upon that 
1 in this Court, and held the 
Defendant to Bail, who moved that the 


Bail- Bond might be delivered up on en- 
tering an Appearance and for Coſts. 


Rule to ſhew Cauſe. On ſhewing 
Cauſe the Court was of Opinion, that 
tho' the former Acts of Parliament have 


proved defective in preventing Soldiers 


being taken out of his Majeſty's Ser- 
vice, yet the laſt Statute of 13 Geo. II. 


1s ſufficient, the original Debt being 
under 10/. And the Plaintiff ha- 


ving proceeded to hold the Defen- 
dant to Bail, after he knew the Opinion 
of the Judge of the Palace Court ; 

eee the 


Bail ordered 
in an Action 
for meſne Pro- 


Bail. 

the Rule was made abſolute 72 toto. 
Skinner for the Plaintiff; Agar for he 
Defendant. 


Duncombe againſt Motteram and 
others. Trin. 2 & 3 Geo. II. 
a. ES „ 
T Hoon, Secondary, moved in the 

Treaſury that the Defendant might 
be held to Bail upon an Affidavit in 
this Action, which was for meſne Pro- 
fits. And he produced a Rule made 
Paſ. 1 Geo. 2. Pulleyne & ux againſt 
Richardſon, where the like had been or- 
dered ; the Judges ſaid it had not been 
uſually done ; and Forteſcue ſaid it had 
never been done ſo in the King's Bench, 
yet it was very reaſonable; and as it 
had been ſettled in the Caſe cited, they 
ordered the Defendant Motteram to be 
held to Bail for 500/. but would not 
order the other Defendants to be held to 
Bail, they being only his Underte- 
nants. | 
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Bail. 83 


Hadderweek again} Catmur. 
Mich. 7 Geo. II. 


3 ba . On an Action 
A N Action was brought againſt th 9 


L X Defendant for a Criminal Con- Converſation 


verſation with the Plaintiffs Wife. the Court re- 
fuſed to Adiſ- 


Upon an Affidavit of the Criminal i he 


Converſation, Juſtice Reeve had grant- Defendanton 


ed an Order to hold the Defendant to common 


: 5 A 
Bail. Serjeant Skinner moved that the bf che ne. 


Defendant might be diſcharged on a agen had 

172 married the 
common Appearance, and produced an wife on her 
Affidavit that the Plaintiff being gone receiving Ad- 


5 neg. his Wi iv- vice of the 
a Voyage to Tuinea, his Wife receiy- yice of t 


ed Advice of his Death, ſome ſhort Peach. 
Time after which, the Defendant mar- 
ried her; whereupon the Plaintiff arri- 
ving in England brought this Action. 


The Court ſaid this was an unfortunate 
Caſe, but could not diſcharge the De- 
fendant on a common Appearance, as 


it would be determining the Cauſe on 


a Motion. 


2 Cooke 


— r — rr 22 
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Cooke and others againſt Sankey. 
Trin. 7 & 8 Geo. II. 


Cooke. 
Bail in Treſ- 


paſs for enter- O Erjeant Darnal moved that the 
ing che Plain-\ ) Defendant might be diſcharged up- 


tiff's Hop- 


Ground and ON a common Appearance; the Action 


taking away Was Treſpaſs for entering the Plaim iff 8 
Hop-Poles. Hop-Ground and taking away his Hop- 
Poles; the Plaintiff had made an Affi- 
davit before the Filacer of the Fact, 


and that the Defendant had carried a- 
way Twenty thouſand Hop-Poles, to 
his Damage of 40/. upon which the 


Defendant was held to Bail. Darnal 
inſiſted that in Treſpaſs the Defendant 
could not be held to Bail without a 
| Judge's Order. Cur, The Statute makes 
no Difference in Actions, it may be 
reaſonable to have a Judge's Order in 


Batteries, but in ſuch a Caſe as this 
it is not neceſſary; ſo refuſed to make a 


Rule to ſhew Caule. 
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Blick againſt Halfpen and his Wife. i 


Eaſt. 8 Geo. II. 


Porret. 


IN the Treaſury. Motion to dif: In an Adion 


ee Traps, HED aint Raron 
charge the Wife upon a common and Feme, if 


Appearance, this was an Action of the Wife be 


Trover for Goods detained by the ly arreſted, 


the ſhall be 


Wife, the Defendant ; the Wife Was diſcharged on 


arreſted but the Husband was not; a <.mmon 


theſe Caſes were cited by the Attornies, APPEETance 6 


aliter if both 
Salk. 114. Noy 79. V. Jones 143. arreſted. 


Zelcerton 165. Eyre, Chief Juſtice, 
cited the following Caſes, Cro. Car. 

118. Rolls Abr. 583, and two Caſes 
in Banco Regis out of his own Note 


Book, viz. Clarkſon verſus Warkinſon, 


Trin. 9 Ain, where it was held that 


if an Action be brought againſt Huſ- 
band and Wife, and the Wife only is ar- 
reſted, ſhe ſhall be diſcharged upon 
common Bail, and the Reaſon was, that 


otherwiſe the Husband might contrive 
the Impriſonment of the Wife; but if 


the Husband and Wife are both arrefted 


they cannot be diſcharged without Bail 


put in for both, and the Reaſon of that 


is, that othcrwiſe a Woman may 
marry a Man in Priſon ard defraud her 
Creditors. And the Court of King's 
Bench held the ſeme in the ſame Term, 
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66 Bail. 
- ee Nag a Cauſe of Mracvorth againſt Mil. 
cution not to Li dmmſou and others. It was agreed that 
be diſcharged. there was a Difference between Meſne 

4 Proceſs and Execution, for if ſhe had 


been taken in Execution ſhe could not 


have been diſcharged. The Hasse 
made a Rule to diſcharge the 
dant on a common Appearance. 


Ruſſel againſt Gately. 
Eaſt. 11 Geo. II. 


. Thomſon. „ 
2 * HE Plaintiff brought his Action 
Defendant co L for a malicious Proſecution, 072. 


Bail for a ma: for Indicting him for a Forgery; 
icious Froe- upon Affidavit of the Fact, Judge 


cution diſ- | 
charged, the Compns made an Order that the De- 


Plaintiff ha- fendant ſhould be held to Bail for 
200/, Motion by Eyre, Parker and 


ving been 
acquitted on a | | 
Defect in the Hayward, Serjeants, that a common 


3 Appearance might be accepted. Rule 

wh to. ſhew Cauſe, Upon ſhewing Caufe, 
it appeared that the Plaintiff had been 
acquitted upon a Detect in the Indict- 


ment, and not upon the Merits. }/ynne 


and Vright for the Plaintiff, 
Chief Juſtice, There is no Founda- 
tion to hold this Man to Bail, for it 
ſeems unreaſonable to hold a Man to 
| Bail when the Inditment. had no effect; 


I think the Order for holding him to 


Bail 
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Bail. 5 
Bail ought to be diſcharged, and a 


common Appearance taken for him. 


Cur” unanimous, and ſaid though we 
have it in our Diſcretion to order Bail 


in ſuch a Caſe, it muſt be only uſed 
where the Merits of the Indictment 


have been gone into, for other wiſe it 
would be a great Diſcouragement to 
Proſecutors. . 8 


| Male, Aſſignee of the Sheriff, 4 


gainſt H. Mitchel. 
Mich. 3 Geo. II. 


Monday 9th” HE Defendant mo- Bail-Bond to 
of Novemb. L ved on the Statute g enn 
12 Ceo. 1. C. 29. to ſet aſide a Judg- Sum ſworn to. 
ment on a Bail-Bond. The Plaintiff 
had ſwore his Debt to 28/. The She- 

Tift of Lincoln took a Bail- Bond in 68 J. 

which was 12 /. more than double the 


Sum ſworn to. Bayes for the Plain- 


tiff. The Court ſeemed to think the 
Sheriff had done wrong in taking the 


Bail-Bond in more than double the 
Sum ſworn to; and gave the Defen- 


dant Leave to plead the Statute if he 
thought fit, on Payment of Coſts, but 
ſaid it would have been right for the 
Sheriff to have taken the Bail-Bond in 

F 2 double 


EE —— ES 


68 Bail. 


it on the Writ. 


Nott againſt stevens. 
Hil. 3 Geo. II. 


Bail-Bond 
may be ſued 
by the Execu- 


by the Executor of the Aſ- 


tor of the Aſ. ſignee of the Sheriff. Demurrer. It 


* was inſiſted for the Defendant, on the 


Statute for the Amendment of the Law, 
that as the Aſſignee. was dead, the Right 
of Action could not devolve on the 
Executor. Paynes for the Defendant ; 


Curbet for the Plaintifl, Judge Forte- 
fcue ſaid that the Statute deſigned 4 
| Benefit to the Plaintiff, and not a Pre- 


judice, and there are no Negative 
Words in the Statute. Chief Juſtice, 
Price and Forteſcue. Judgment for the 
Plaintiff, Denton abfent. 


| Ormond, Aﬀignee of the Sheriff, 
againſt Griffith. 
"Hil. 7 Geo. II. 


Plaintiff may 
take an Al- |, 
fignment of 


and proceed Original Action put in the fame Bail 
thereon, tho 


388 above as were Bail to the Sheriff, to 


cepted to | Which 
the ſame Bail when put in above. 


double the Sum ſworn to, and indorſed 


EBT on a Bail-Bond brought 


Erjeant Chapple moved to ſtay Pro- 
ceedings upon the Bail-Bond ; the 
the Bail-Bong Caſe was this, The Defendant in the 
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Ball. 


which the Plaintiff, purſuant to the Rule 


of Court for that Purpoſe, Mic. 6 Geb. 2. 
excepted, and becauſe the Bail did not 


juſtify, took an Aſſignment of the Bail- 
Bond. Serjeant Chapple moved that 
Proceedings might be ſtay'd, and in- 


liſted that the Plaintiff by taking an 
Aſſignment of the Bail- Bond had made 


the Bail put in above, good. Adjourn- 


ed. Afterwards the Court held that 
the Plaintiff might proceed o on the Bail- 


Bond. 


* 


Downes againſt N ichols. 
Mich. 12 Geo. II. 


Cool Os | | 
C4 PIAS returnable, Tres Mich. in a Country 


69 


20 Oct. the Plaintiff took an Af- Cauſe the 


ſignment of the Bail-Bond on the 31ſt 
| of Od. and on the ſame Day ſued” Out Suit till eight 
a Epias upon the Bail-Bond. Ser- Paus, evelu- 
jeant Agar moved that the Proceed- 
ings might be ſet aſide, for that th's Day are ex- 
being a "Country Caufe the Defendant Pred. 


had eight Days after the Appearance, 
excluſive of the Appearance-Day, to 


put in Bail, and therefore the Bail- 


Bond was afl gned, and put in ſuch too 


ſoon. Rule to ſhew Cauſe. Capper 
for the Plaintiff, ſaid that the Bail- 
Bond might be aſf gned at any Time, 


F323: though 


Bail- Bond 
can't be put in 


ſive of the 
Appearance ; 
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ſtay ing Pro- 


Bail. 
though it could not be put in Suit, 
which are the Words of the Ack of 


(Chief Juſtice abſent) that Matter need 

not now be decided, the Bail-Bond was 
actually put in Suit on the 3 iſt of Oct. 
Which was too early, it ought not to 
have been done till the firſt of Noo. 
Let the Rule be abſolute. 


| Orpwood againſt Banniere. 


Mich. 8 Geo. II. . 


Coo Le. 


Terms of $= Bail being put in and juſti⸗ 
og fied, Proceedings. upon the Bail- 
the Bail Band, Bond were ſtaid upon Payment of Coſts, 
receiving a Declaration, pleading the 
General Iſſue, and taking ſhort Notice 

of Trial for the laſt Sitting in Term, 
2 __ Chapple for the Plaintiff ; Skinner for 


te Defendant. Immediately after 


dant bound to &, moved that the Venue might 
plead the ge- 


Feral Iſſue and be changed from London into the 
take ſhort Country. Cur, Tho' you have not 


eu ng of pleaded, you are bound by the Rule to 
e lead, beſides the changing the Venue 
would ; in effect be putting off the Trial. 


Ward 


Parliament, and Rule of Court. Curt 


Ward an Attorney againſt Alder- | 


ton. Eaſt. 13 Geo, II. 


\ CTION in Middleſex, and Wri Proceedings 


returnable the firſt Return of this n the Bait 
Bond, ſaid on 


Term, the Bail-Bond was aſſigned; the Payment. of 


Defendant put in Bail, who juſtified in Coſts, tho 


he Plaintiff 
Court, and then moved after the laſl 5.5 been de. 


Sitting within the Term, that Proceed- layed a Tri- 
ings on the Bail-Bond might be ſtaid al. 
on Payment of Coſts; the Plaintiff ! in- 


ſiſted that he had been delayed a Tri- 
al, and therefore the Bail-Bond ovght 
to ſtand as a Security ; but it appear- 


ing that the Plaintiff by not having de- 
livered a Declaration in the Original 


Action de bene effe, or otherwiſe, 
had delayed himſelf; wherefore the 
Motion was granted. Agar, for the 
Plaintiff; Prime for the Defendant. 


Pigot againſt Berriffe. 
Mich. 6 Geo. II. 


1 2 OFF er. 


AIL being juſtified, Serjeant Fy re Miel, & 


moved that the peremptory Rulc remptory 


againſt the Sheriff might be diſcharged Rule againſt 


| the Sheriff 
on Payment of Coſts. Rule to ſhew dicharged, 


Cauſe. Serjeant Chapple ſaid that the the the Pl. 


Nee: tiff had lofts 


riff liable. 


7² Bail. 
Plaintiff had loſt a Trial, and there- 
fore prayed that the Bail might be 
bound not to ſurrender. Cur, That 
will alter the Recognizance; let the 
peremptory Rule againſt the Sheriff 
be diſcharged on payment of Coſts. 


Champion ue Townſend. 
Mich. 12 Geo, II. 
Cooke. 


Bail when ta- N a Cepi Capias returned the 
ken by the 


Plaintiff gave a ſix Day Rule 
heri d, 
e 5-2, 85 the Sheriff 5 bring in the Body of 
tolvent, She- the Defendant. Serjeant right mo- 
'ved that the Proceedings againſt the 


Sheriff might be diſcharged; the She- 
riff on the fourth of Aug uſt laſt took 


Bail, which Bail were then good, but 
are ſince become Infolvent ; the Sheriff 
is obliged to take Bail by the Statute 
23 Hl.. 8 Cum, We cannot grant 
your Motion, but let the Rule be en- 
larged for three Days longer. 
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Gwinnel againſt Proctor. 
Mich. 4 Geo. II. 
* an Action upon the Caſe for Hired Bail 
20 J. and Oath made to 191. 10 f. committed. 
due. 5 os 3 
7— Sr, a Serjeant at Mace, 
W-—-m $——//, his Yeoman and 
Z—b L——n came into Court, to 
juſtify themſelves as Bail in this and 
ſeveral other Cauſes ; the Attornies for 
the reſpeQive Plaintiffs being preſent 
in Court, objected that theſe Perſons 
were common hired Bail, made it a 
3 and got conſiderable Advantage 
1 
| f one of the Attornies, aſ- 
ſerted this very ſtrenuouſly, and refer'd 
to the Filacer's Book then in Court, 
whereby it would appear that they 
then ſtood as Bail in a great number 
of Cauſes. >” 
The Court demanded of them, par- — 
ticularly S——r and S——/, how 
many Cauſes they were Bail in, they 
owned they were then Bail in about 
fifty Cauſes, to the Amount of 30,000 /. 1 
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or thereabouts. 

The Court then ak d S——/} and | 
L——z, the Bail in this Cauſe, if they 
| would 


74 


Cauſes, and L— 


Bail. 
would ſwear themſelves worth 191. 105. 


after all their Debts were paid, ſup- 
poſing all the Recognizances of Bail 


wherein they ſtood bound ſhould come 
upon them; and put the like 6 aa 


to S——7 in the other Cauſes ; 
which they all anſwered they were ry 


and were thereupon I as Bail by 
the Court. 


The Court ordered the Recognizan- 
ces in which they were bound to be 
ſearched for, which were as follows; 
prout the Affidavits in Mr. Secondary 


'Townſend's Office, 
Affidavit of is Plaintiff's Attorney 


oth of Nov. 1730. That in the Book of 
Mr. Paughan, Filacer of the Court of 
King's Bench, 7—-1 A Serjeant 


Il, his 
Yeoman, became Bail in the four then 


preceding Terms in above twenty 
7 in a great many. 


at Mace, 50 M $= 


Affidavit 1 2th of Nov. 1 1730, That 


in the Book of Mr. Eyre, Filacer, of 


this Court, they were Bail as follows. 


S2 ⁴ 


N 5 5 2 c + 3 8 * 8 e *; , 
EE Ee an. 


Bail. 


n 


1 


The 4 laſt Terms 17 Cauſes 2932 12 2 


N O © 


This ich. Term 20 


e 


In all 37 Cauſes 524 1223 


$— nas : 
5 
The 4 laſt Terms 12 Canſes 1848 11 0 


This "Mich Term 8 Cauſes 2042 11 0 


— — — 


In all 20 Cauſes 3891 4 6 


1. 5 
+ 1. * 


The 4 laſt T erms 2 Cauſes O © 


This Mich Term 8 Cauſes 83g = 8 


3 
1 


In all 10 Cauſes 890 7 F 


Inu Mr. Fu iſtice Probyn' s Book. | 
The 4 laſt Terms, S-——1/] in 26 Cauſes 


| This Term — — MIL OS 


In all 47 


Thea laſt Terms ir in 17 Cauſes 


This Term —— — yg — 
In all 26 
And 
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Bail. 


And by the Account which was ve- 


ry long and particular (containing the 


Names of the Cauſes, Times and Sums 


in the Recognizances) and annexed to 
the Affidavit of the 12th of Noo. it ap- 


| peared, that S and . had 


been Bail in near as many Cauſes with- 
in the beginning of that 'Term, as in all 


the preceeding Terms. And that 


q was Bail, iz. 26th of Off. 
in Mr. Eyre the Filacer's Office, only 
in 14 Cauſes, for Sums amounting to 
2005 J. 125. 6d. 15 

Upon Motion; on reading the ſaid 
two Affidavits, a Rule was made in this 


Cauſe for S——// to attend the 
Court, and ſhew Cauſe why an Attach- 


ment ſhould not go againſt him; and 


upon Tueſday the 17th of Nov. he at- 


tended, but ſhewing no Cauſe was 
committed to the Fleet. 
Thurſday the 26th of November, 
Mr. S——/ was brought into Court, 
purſuant toa Rule made the Day be- 


fore; and upon his humble Petition, 


ſetting forth that he had made Satisfac- 
tion to the Plaintiff, and paid his whole 


Debt and Coſts, and acknowleging his 


Offence and the Juſtice of the Court 
in their Puniſhment of it, and promiſing 


not to offend again in the like Kind, he 


Was 


Bail. 7 
was diſcharged with a ſevere Repri- 
mand. 

This Practice of the Serjeants at Mace 
and their Yeomen, being laid before 
the Lord' Mayor and Court of Alder- 
men, they made an Order to prevent 
the like for the future in the City 

Courts, and to revive an antient Act 
of Common Council made againſt ſuch 
Practices. 


Goſwell an Attorney againſt Blunt. 
„es Geo. M. 
- 5 5 e 
HE Defendant's Attorney filed Exception s 
1 Bail in Time, the Plaintiff gave markedon the 
Notice in Writing to the Defendant's Bail-piece. 
Attorney that he excepted to the Bail, 
but did not mark the Exception on the 
Bail- piece; the Defendant's Attorney 
gave two or three Notices of juſtifying, 
and at laſt the Bail did juſtify. On 
Motion to ſtay Proceedings againſt the 
Sheriff, a Queſtion aroſe, Whether the 
Plaintiff ought not to have marked his 
Exception on the Bail-piece ? Cur”, 
The Plaintiff ought to have entered 
his Exception on the Bail- piece, and as 
he did not, the Bail is become abſolute, 
notwithſtanding the Defendant's ſeveral 
Notices of juſtifying; therefore the 
5 Rules 


\ 


78 Bait. 
Rules againſt the Sheriff muſt be dif: 
charged. 


Simpſon againſt Aſhburn. 
Mich. 12 Geo. * ; 
Porret. . | 
Exception in . E Defendant. put in Bail on 


Vacation, 
whether the 
Defendant has ter laſt Term; the Plaintiff on the ſame 


Dare of ha Day excepted to the Bail, the Bail juſti- 


next Term fied before Mr: Juſtice Denon, at his 


Bal. y his Chamber, which the Plaintiff obj jecting 
a to, the Defendant gave Notice that the 


Bail would juſtify in Court on the firſt 


Day of this Term, or as ſoon after as 


Counſel could de heard; the Bail not 
juſtify ing then the Defendant gave Notice 


of juſtifying on the next Day, but they 
failing again, the Plaintiff took an Aſ- 
ſignment "of the Bail-Bond ; on the 28th 


Day of OF. the Bail juſtifyed. Ser- 


. jeant Hayward moved that the Pro- 
ceedings upon the Bail-Bond might 


be ſet aſide. Rule to ſhew Cauſe. Bootle 
for the Plaintiff. The Queſtion was, 
Whether as the Exception to the Bail 
was in the Vacation, the Defendant 
had the firſt four Days in Term to 
juſtify his Bail in, or was obliged to do 


4t on the firſt _y Cur, We will 


Cons 


the 26th of June, which was af- 


Wall. 79 
conſider and ſettle this Matter, but 
here the Bail did not juſtify within the 

firſt four Days; therefore let the Rule 

be diſcharged. 


Palmer againſ# Elton. 
Trin. 5 Geo. II. 


O Abe Hawkins moved to juſtify Motion to 
O Bail, but was oppoſed by Serjeant _—_ Bail, 
Chapple, who ſhewed that the Cauſe 2 


had been tried and final Judgment given. 


| No Rule, the Motion came too late. | 


Ellis againſt Manwaring and others. 


I 


Trin. 5 Geo. II. 


Erjeant G/yde moved to juſtif Bail, Motion 3 
and e an Affidavit of No- 1 155 5 
tice. Serjeant Chapple for the Plain- 
tiff {aid it was too late to Juſtify, be- 

cauſe the Bail had pleaded comperuit ad 

diem, and the Plaintiff had replied ; 

he quoted Palmer and Elton above. 

Per zotam Curiam, No Rule. 
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Two Days 


Notice of 


juſtifyngBail. 


Motion to add 
and juſtify at 


the ſame 


Time, denied. 


Ball. 


äeale againſt Cheſhyre. 
Eaſt. 1 2 Geo, II. 


T homſon. TE 
N. a Motion by Serjeant Price to 


juſtify Bail; the Court declared 
that after this Term the Defendant 
ſhould give Notice of juſtifying Bail 
two Days before the Day of Juſtificati- 
on, and that they would not indulge the 


Defendant with any farther Time, it 


being an Artifice to defeat the Rule for 
obliging Defendants to juſtify their Bail 
in four Days after Exception taken, and 


is plainly getting two-Days. 


Pinfold againſt Eaſtbet. 
5 Hil. 6 Geo. II. 
Thomſon. 


Orkan $Shinner moved to change 


one, of the Bail, he being a material 
Witneſs, and produced an Affidavit of 
Notice that 4. B. would be added, and 
at the fame Time would juſtify ; 


but the Court would not receive the 
Motion, becauſe the new intended Bail 


was not actually added before the Mo- 


tion to juſtify; the Defendant may if he 


pleaſes add to a complete Bail, without 
applying to the Court for Leave. 
Wingfield 


3 


that it was neceſſary for the Plaintiff to 


. n | | 3 


Winged Pe Goodrick. 
—_ ht: 
855 jeant Eyre moved to juſtify Bail Bail put in be- 
by Affidavit. Serjeant Wright oy. e 


cannot juſtify 


5 ated that the Bail being put in before by Affidavit. 
a Judge muſt, juſtify in Perſon, and 
could not do it by Affidavit; and this 


the Ns ſaid was the Practice. 


| Gregory au Gurden. 
Eaſter 10 Geo. II. 


= H E 8 put in Ball che Plaintiff not 


Plaintiff excepted to one of the bound to ex- 


Bail, the Defendant added another *?* to di- 


tional Bail, 


Bail, but did not juſtity his Bail in Defendant 


Court within the four Days, ſuppoſing Ne wg 


the four Days, 
except to the additional Bail if he was 


not ſatisfied ; the Plaintiff took an AG 
ſignment of the Bail-Bond, and put it in 


Suit. Serjeant Hayward moved that the 


Proceedings might be ſtaid. Rule to ſhew 
_ Cauſe. Serjeant Chapple for the Plain- 


tiff. Upon reading the Rule for Defen- 


dants to perfect their Bail in four Days, 
the Court laid that the Bail-Bond was 


82 Bail 


well aſſigned ; but ſtay d Proceedings 
upon the uſual Terms. 


Newman again} Butterworth. 
Thomſon. © or j 
Action upon I Udgment for the Plaintiff in this 
_ 3 Court, the Defendant brings a Writ | 
can't be of Error; pending the Writ of Error | 
brought, the Plaintiff brings an Action of Debt 
Writ of Error. Againſt the Bail in the Original Action 
on the Recognizance. Serjeant Comprs 
moved that the Proceedings againſt the 
Bail might be ſtaid until the Determina- 
tion of the Writ of Error. Serjeant 
Skinner for the Plaintiff, inſiſted that by 
the Practice of this Court the Plaintiff 
might proceed to Judgment, but not to 
take out Execution, therefore if the 
Bail would ſtop the Plaintiff, they muſt 
give Judgment. Compns ſaid that if 
they were to give Judgment, they would Þ 
be deprived of the Benefit of ſurrender- 
ing the Defendant in the Original Acti- 
on. Cur, The Courſe of the Court 
in an Action of Debt upon a Judgment, 
pending a Writ of Error, is not to ſtay 
Proceedings till the Writ of Error is 
determined, unleſs the Defendant will 
give Judgment; but in an Action upon the 
Recognizance of Bail, it is ore, 
4 


Bail. 9 


for after Judgment the Bail will be de- 
prived of the Opportunity of ſurrender- 
ing the Defendant therefore let Pro- 
ceedings be ſtay d upon the Recogni- 
zance of Bail until the Determination of 
the Writ of Error. . 


Deriſley an Attorney againſt De- 
lande. Eaſt. 12 Geo. II. 
. 
CTION of Debt on a Recog- No Aaion of 
, nizance of Bail, pending a Writ ”_ againſt 
of Error in the Original Action. Ser- Wie eg 
jeant Vr ighi moved that the Proceedings Error in the 
againſt the Bail might be ſtay d. Rule meipal Ac. 
to ſhew Cauſe. Serjeant Eyre for the 
Plaintiff ; the Plaintiff ought to give 
Judgment upon a ceſſat Executio till 

the Writ of Error ſhall be determined. 

Cur, The Bail by giving Judgment 

will be barred from furrendering the 
Principal. Rule abſolute. 


Flanegan againf} Adey. 
gs #4. 
Borret. : If Debt 
DF BT ona Recognizance of Bail, 9 
42. # the Writ returnable Oftab Hili. znce of Bail, 
Copy ſerved on the Defendant 18th ee 
of Jau. and Judgment afterwards ſigned. Pays bens 
(x 2 OT 1 he the Return, 
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Bail. 


The Defendant moved that the Judgment 


might be ſet aſide, becauſe he was not 
ſerved with the Writ four Days before 
the Return. - The Court declared that 


the Writ ought to have been ſerved 
four Days before the Return, and that 
the Defendant ought to have as much 
Advantage on an Action of Debt upon 


the Recognizance as upon a “ire 
Facias ; and therefore ſet aſide the 


Judgment. .Corbet for the Plaintiff; 


zlfield for the Defendant. 
The like Determination, the Proceſs 


| beir g ſerved on the Return-Day. Eyre 


for the Plaintiff; Chapple and Corbet 


On putting 


in one Bail 


the Defendant 


can't ſurren- 
der. 


for the Defendant. Draper againſt 


Carter and another Bail of Cooper. 
Eaſt. 4 Geo. II. Cooke. | 


Steward againſt Biſhop. 

Eaſter 7 Geo. II. 
Ail-Bond to the Sheriff, at the Re- 
turn of the Writ one Perſon only 
entered into a Recognizance of Bail be- 


fore a Judge, and the Defendant ren- 
dered himſelf to the Fleet in Diſcharge 
of ſuch Bail ; the Plaintiff gave a Rule 


to the Sheriff to bring in the Body ; 
Motion to ſtay Proceedings againſt 


the Sheriff, but the Court refuſed to 
{tay proccedngs, hol ding the Render 


to 


D 


8 
£ 


Bail. 85 


to be inſufficient, one Perſon only being 
Bail; afterwards two Perſons became 


Bail, and juſtified; and thereupon Pro- 

ceedings againſt the Sheriff were ſtay d . 
on Payment of Coſts; the Plaintiff in- be bound for 
ſiſted that he had been delayed of a the Debt 


1 . though the 
Trial, and therefore the Bail ought to puintiff bas 


be bound for the Debt, and were too loſt a Trial. 


late to render, which they denied; 
the Plaintiff having procceded againſt 


the Sheriff, and not upon the Bail- 
Bond. 1 


— 


Smith againſt Randal. 

tpomſen. ' 5 
EB T upon a Bail-Bond, the Defen- Putting in one 
dant pleaded comperuit ad diem, fal n. n 
and Iſſue is joined upon Nu tiel Re- Bail. 
cord; upon the Day given, the Defen- 
dant brought in the Record of the Re- Defendant 

Þ:: can't ſurrender 
cognizance of Bail, whereby it appear- fill Bail is 
ed that the Defendant in the Original complete. 
Action had put in one Bail only, and ſur- 
rendered himſelf. Serjeant Fazwkins for 
the Defendant infiſted upon this being a 


complete Appearance and a good Ren- 


der, and prayed Judgment for the De- 


fendant. Cur, One Bail only being put 
in is the ſame as putting in no Bail at 
all, and as to the Render it is not 


G 3 good 


Bail. 
good, for the Render cannot be made 
until the ſpecial Bail is complete. 


86 


Vanderesk and another ain 
Waylet, and Elfe and Lucas his 

Bail. Trin. 2 Geo. II. 
Debt againſt 1 EBT on a Recognizance of 
Li Bail, the Writ was returnable 
ance Dayafier inden Paſ. On the Appearance- 
the Ring of Day after the Riſing of the Court, the 
bad. Defendant was ſurrendered at a Judge's 
Chamber. x Ro/l. Abr. 334. Salk. 
101. Clyde and Belfield for the Plain- 
tiff; Chapple and Eyre for the Defen- 


dant. Per totam Curiam, This is a 


bad Render, and the Bail is liable. 


Barrington againſt Sheppard. 
Hil. 9 Geo, II. 
_ Cooke, "ey N 
Time to ſur- Erjeant Eyre moved for three Weeks 
render Princi- J Time to render the Defendant, 
ons this being a Recognizance upon a Writ 
de Homine Replegiando, and not for 
Payment of Money, and the Defendant 
being in J/orcefter Gaol. Rule to ſhew 
CR: 5 


Huckle 


Bail. 


Huckle againſt Ambroſe. 
Trin. 10 Geo. II. 
Borret. 


a Reaaidit ſe, in the Bail- Book 
upon a Render before Mr. Juſtice 
Denton at his Chambers; the Caſe 
was this, Clendon, a Bailiff to the She- 
riff of Middleſex, being one of the 


Defendant's Bail, brought the Defen- 


dant to the Judge's Chamber and ſur- 
rendered him, and the Clerk made the 


OTION to vacate the Entry Of Render it's 


Judge's 
Chamber, va- 
cated for not 
paying the 


Fees. 


Entry of the Render in the Bail-Book, 


and the Judge ſigned it. Price the 
Tipſtaff demanded his Fees of Clendon 
for carrying the Defendant to the 


Fleet Priſon, but Clendan refuſed to 
pay the Fees and went away. Price 


the Tipſtaff looking upon this to be a 
Trick to defraud him of his Fees, and 
that he was not bound to take charge 
of the Defendant without being paid his 
Fees, did not take him into Cuſtody, 
whereupon the Defendant went at large. 
Rule to ſhew Cauſe. Chapp/e for 
Price the Tipſtaff; Wright for Clendon. 


Cur”, All Renders are ſuppoſed to be 


actually made in Court; the Act of 
the Judge at his Chambers, is only a 
Warrant to the Filacer for making the 


6 Entry 


88 


Bail. 

Entry of the Surrender upon the Roll. 
It was incumbent upon Clendon to pay 
the Fees, his obtaining this Entry in 
the Bail-Book without paying the Fees 
is a Fraud and an Impoſition upon the 
Judge and his Clerk ; therefore let the 
Entry be ſtruck out. PFaresley 77. 
2 Keb. 2. „ N 


Calverack and his Wife againſt 
Pinhero. Mich. 11 Geo. II. 


Two Bail CTION of Aſſault and Battery, 
ered in £ A the Plaintiff procured a Judge's 


1401. Ver- Order that the Defendant ſhould be held 
diet for. a. to Bail for 140 J. the Defendant put in 
oainſt Princi- Bail himſelf in 280 J. and two Sureties 
pal for zool. in 140. each. Verdict for the Plain- 
3 _— tiff, and 300 J. Damages; the Plaintiff 
againſt both brings ſeparate Actions againſt the Bail. 
Bail, for one Serjeant Eyre, on behalf of the two 
_ catisfy the Bail, moved that on Payment of I40 J. 
Recognizance. and Coſts, Proceedings might be ſtaid, 
and faid it was a joint Recognizance, 
and the Payment of one Sum of 140/. 
would ſatisfy the Recognizance. 
Bootle and Hayward, Serjeants, for 

the Plaintiff, produced the Recogni- 
zance of Bail, whereby it appeared they 

were jointly and ſeparately bound. Cro. 
46-320. Zeggars Cale... 
ati Fire 


Bail. 
Eyre, There is no Difference between 
a Bond and a Recognizance. 5 Cy. 86. 
Hob. 2. Roll. Abr. 3 18. pl. 11. Dan- 
cers Abr. 625. 
Burnet, Hob. 59. Hobart and Fack- 
fon, 1 Salk. 102. Gerebaldo and c- 
jnioni, Martin verſus Moor, in B. R. 
Mehſter verſus Gray, Paſch. 10 Geo. 1. 
B. R. Modern Caſes, Printed by Oſ- 
born, 236. -- 
Hayward, There is a Difference 
between a Bond and this Recognizance, | 
in a Bond the Condition is to pay the 
Money, and if one Obligor pays the 
Money, the other is diſcharged, for the 
Condition is ſatisfied; i in this Recogni- 
zance, the Condition is not ſatisfied un- 
til the Damages recovered are e or 
the Defendant ſurrendered. 
Chief Juſtice, This was never ſet⸗ 
tled before, two Perſons are bound joint- 
ly and ſeparatly in 140% each, what 
is the Condition ? that the Defendant 
ſhall pay what ſhall be recovered, or 
ſurrender himſelf to the Fleet; we can- 
not diſcharge the Actions againſt the 
Bail for 140/. cach, unleſs the Condi- 
tion be performed, Which it is agreed 
is not; by Law the Plaintiff may re- 
cover againſt each for 140 J. and can 


we in an equitable Manner deprive him 
of the Benefit the Law gives him. 


2 enton 
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Bail. 


Entry of the Surrender upon the Roll. 
It was incumbent upon Clendon to pay 
the Fees, his obtaining this Entry in 
the Bail-Book without paying the Fees 


is a Fraud and an Impoſition upon the 


Judge and his Clerk ; therefore let the 


ntry be ſtruck out. Faresley 77. 


2 Keb. 2. 


Calverack and his Wife againſt 
Pinhero. Mich. 11 Geo. II. 


Two Bail A CTION of Aſſault and Battery, 
bound by Re- 


conizznce in L X the Plaintiff procured a Judge's 


1401. Ver- Order that the Deſendant ſhould be held 
dict for the 


Prop to Bail for 140 J. the Defendant put in 
gainſt Princi- Bail himſelf in 280 J. and two Sureties 


pal for zool. in 140 J. each. Verdict for the Plain- 
the Plaintiff 


may proceed tiff, and 300 J. Damages; the Plaintiff 
againſt both brings ſeparate Actions againſt the Bail. 


Bail, for one Serjeant Eyre, on behalf of the two 
1401. will 


not ſatisfy the Bail, moved that on Payment of 140 /. 


Recognizance. and Coſts, Proceedings might be ſtaid, 


and ſaid it was a joint Recognizance, 
and the Payment of one Sum of 1 40 /. 
would fatisfy the Recognizance. 


Bootle and Hayward, Serjeants, for 


the Plaintiff, produced the Recogni- 
zance of Bail, whereby it appeared they 
were jointly and ſeparately bound. Cro. 
Zac. 320. Higgins's Caſe. 
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Eyre, There is no Ra between a 
a Bond and a Recognizance. 5 Cy. 86. 
Hob. 2. Roll. Ar. 318. pl. 11. Dan- 
cers Abr. 625. 
Burnet, Hob. 59. Hobart and Jach- 
ſon, 1 Salk. 102. Gerebaldo and O- 
 miom, Martin verſus Moor, in B. R. 
Webſter verſus Gray, Paſch. 10 Geo. 1. 
B. R. Modern Caſes, Printed by Ol 
born, 234. 
Hayward, There is a Difference 
between a Bond and this Recognizance, 
in a Bond the Condition is to pay the 
Money, and if one Obligor pays the 
Money, the other is diſcharged, for the 
Condition is ſatisfied ; ; in this Recogni- 
AZzZ2ance, the Condition is not ſatisfied un- 
2 til the Damages recovered are paid, or 
the Defendant ſurrendered. 
[2 Chief Juſtice, This was never ſet- 
3 tled before, two Perſons are bound joint- # 
Fi ly and ſeparatly in 140 J. each, What Ii 
[i is the Condition? that the Defendant I 
| ſhall pay what ſhall be recovered, or . 
[7 ſurrender himſelf to the Fleet; we can- þ 
FL not diſcharge the Actions againſt the 9 
| Bail for 140 J. each, unleſs the Condi- 8 
tion be performed, Which it is agreed 
is not; by Law the Plaintiff may re- 
cover againſt each for 140 J. and can 
we in an equitable Manner deprive him 
of the Benefit the Law gives him. 
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JJ 4%. AD 
 Forteſcue, This is a new Motion, 
becauſe it was ſo very plain before no 


Bail. 
Denton, It is very plain that the 
Defendants are ſeparately bound in 
140 J. and the Recovery being 300. 
and the Condition being that the De- 
fendant ſhall pay the Damages or ſur- 
render himſelf, we cannot hinder the 
Plaintiff from proceeding againſt both; 
tinleſs the Condition of the Recogni- 
zance be performed. EE 
Comyns of the ſame Opinion, and 
ſaid the Caſes in B. R. are not like 


one ever moved it ; they are jointly 
and ſeparately bound in 140/. and are 
liable to pay what is recovered, as 


far as the Sum each of them is bound 


in will go; and this is according to 
the conſtant Practice and common Ju- 
ſtice and Reaſon. 


3 


Baron 


: Baron and Feme. 
Maſon againſt Burdon. 

PE Mich. 4 Geo, II. 
8 Baynes moved to diſcharge Husband not 


argeable 


| 1 ch 
the Defendant out of Cuſtody ; the „ich Debt of 


Caſe was this, the Defendant's Wife, his Wife 
When ſole, was indebted to the Plain- vo fole, 
tiff upon Bond; the Plaintiff brought OY. 
an Action againſt the Defendant and ed in herLife- 
his Wife, but the Wife died before the Time. 
Return of the Writ. Serjeant Birch 

for the Plaintiff, Cur', No 8 

being recovered in the Wite's Life- 

Time, let the Defendant be diſcharged. 


Com⸗ 


92 


Commitment. 


Wright againſt Gambier. 

Mich. 6 Geo. II. ds 

Commitment 24th of HIS was an Action a- 
_ tothe Prilm Nov. 1 gainſt the Defendant as 
and to che Warden of the Fleer, for an Eſcape ; 
Warden of and upon a Motion in Arreſt of Judg- 
2 let all ment, Eyre, Chief Juſtice, now gave 
the Opinion of the Court, That a 
Commitment to the Priſon of the Fleet 

and a Commitment to the Warden of 

the Fleet was all one, and both good. 


Judgment for the Plaintiff. 


Conulante. 


Chapman againſt Wiſh. 
Conuſance Ae ere per totam Curiam, that 
—_—— the Univerſity of Cambridge, who 
of Cambridge Claimed Conuſance of this Cauſe, can- 
in Replevin. not have it, being in Replevin. Ad- 
2448 journed upon Serjeant Cheſhire's Re- 
1 gqueſt 


Conuſance; 93 
queſt, and the Parties conſented to de- 
mur, and join in Demurrer inſtanter, 
that the Caſe — receive a full De- 
termination. 

Mich. 4 Geo. 2. Hawkins againſt 
"ms Conufance, inſiſted that the Uni- 
verſity could not have it, becauſe 
they cannot grant a Writ of ſecond 
Deliverance, and there would be a 
Failure of Juſtice. If Goods replevied, 
the Courts of King's Bench and Com- 
mon Pleas can grant a Withernam 
which the Univerſity cannot grant nd 
fo there would be a Failure of uſtice. 
Raſtal 128. Daliſon 38. E 3•-31. 
11 5 
Serjeant Chapple, contra. 4 Ift. 
327. 14 B. 4. 20:5. rt Rolf . 
486, 489, 498, b. ect. 2. Carth. 380. 
5 Mod. 252. 2 Salk. 580. Bro. tit. 
5 Cog 23. 9 H. 7. 9. Hern's Pleader 
477. Reg. breo' 7. 4. Hard. 505. 
Chief Juſtice, 'The Univerſity can- 
not grant a ſecond Deliverance, be- 
cauſe it muſt be directed to the Sheriff, 
and they cannot dire& to him, they 
cannot hold Plea in Waſte, becauſe the 
Sheriff by Writ accedat ad locum od. 
ſtatum. The Writ of ſecond Deliver- 
ance is given by Act of Parliament, 
and it is there ſaid to whom it ſhall be 
directed. 22 A/. pl. 61, Pro. tit. 
Coon 


Connſance: 


Cn 38. De Executione 21. This 


Matter requires a great deal of Con- 
ſideration. If we ſhall ſay that the 
Univerſity can grant a ſecond Deliver- 
ance, and ſuch Writ muſt be directed to 


County by Implication, when the U- 
niverſity can have no Juriſdiction out 
of their Franchiſe. e 
Forteſcue, If the King doth not 
grant an Adequate Remedy, nay the 
ſame Remedy that the Courts of Meſl- 
minſter-Hall can give, it is an Argu- 


ment that the King never intended to 
grant Conuſauce of Pleas in ſuch Caſe. 


If the Sheriff ſhould refuſe to obey a 
Writ from the Univerſity, they cannot 


grant an Attachment againſt him, for he 


Is not their Officer. 1 Bro, 88. 2 Ven- 


tris 362. As to the AQ of Parlia- 
ment that confirms the Charter, it only 


eſtabliſhes the Charter which was in it 


ſelf void before, for the King cannot 


grant a Charter whereby the Subject 
ſhall be ouſted of any Remedy he has 
by the Common Law. The Univerſi- 
ty cannot grant a Capias in Wither- 
nam. 

Ulterius Concilium. 


tht. 


the Sheriff to deliver the Goods in his 
Bailiwick, we are 3 the Ju- 
riſdiction of the Franchiſe all over the 
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Conuſance, 
Hil. 4 Geo. 2. Argued again. Eyre 
for the Conuſance, Cheſhire againſt it. 
Triu. 5 Geo. 2. Chief Juſtice, There 


is no Foundation for allowing this 
Conuſance as demanded, the Conufance 
is granted to the Chancellor, Maſters 


and Scholars, and the Conuſance de- 
manded is to the Chancellor oe/ ejus 
locum tenenti, and I think the Conu- 
ſance muſt be diſallowed. 

Price, Juſtice, There is ſuch a Re- 


pugnancy between the Grant of Conu- 
ſance and the Demand, that we cannot 
allow it. „„ . 
Denton, juſtice, of the ſame Opi- 
nion. 9 8 
Fyrteſcue, Juſtice, J am not quite ſo 
clear, and it may be capable of this In- 


terpretation, that they may have a Right 


of Conuſance of ſuch and ſuch Pleas, 
to be held before ſuch and ſuch Per- 
ſons ; but I am of Opinion we cannot 


grant them the Conuſance as demanded. 


All the Court ſaid there was no need 


to give any Opinion upon the Point, 
Whether the Univerſity could have 


Conuſance of Plea in Replevin. 


96 Conuſance: 
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Welles againſt Trahern. 
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Conuſance de- 
nied as claim-. 


ed too late. 


HE Plaintiff ſued out his Writ 

1 of Privilege in Eaſter Vacation 
1739, againſt the Defendant, returnable 
the 18th of June 1739. 

Trin. 1739, The Chancellor ſent his 
Letter of Attorney, Certificate and 
Affidavit of the Defendant's being a 
privileged Perſon, and two Counſel 
were retained to move for Conuſance | 
of this Cauſe, but they did not move 
it this Term. N 
12 September 1739 the Defendant £ 
pleaded. 55 
30 Offober 1739 the Plaintiff re- 
plied. 

12 November 1739 the Claim of 
Conuſance was moved, and a Rule 
made to ſhew Cauſe why the Claim + 
ſhould not be allowed. 

20 November 1 739, Upon the Mo- o- | 
tion of the Plaintift's Counſel the Rule 
was enlarged till the then next Fi/ary |” 
Term, when the Matter was argued, 
and Precedents on each fide produced, 
and Copies of the Charters were or- 
dered to be laid before the Judges, to 
be conſidered of, and in the laſt ——- 
Term the Judges were pleaſed to dif: 

5 allow 
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 Conuſance. 97 
allow the Claim becauſe it came too 
late, 918. after Plea pleaded ; and a 
_ Cale was cited in Littleton's Reports 
| 8 Conuſance not 
304, that the Conuſance of a Cauſe 50 be allowed 
could not be allowed againſt the Pri- againſt the 
vilege of an Attorney, and that an Act - g's. che 
Y. 
of Parliament could not take away the 
Privilege of an Attorney, without ex- 
preſs Words to exclude it. 
Chief Juſtice, gave Judgment. | 
Claim of Conuſance by the Univer- 
© ſity after Replevin and Iſſue tendered ; 
no Doubt their Right is ſuch as can 
never be refuſed if applied for in 
Tire = 5 

Under the greateſt Conſideration u- 
nanimous not claimed in Time. 

I be Doctrine advanced muſt imply 
before Imparlance, and therefore ſtron- 
ger after Plea pleaded. 

If no Limits, they may come after 
Judgment, which would be exceeding 
hard after a long Litigation here 
they Judge by Civil Law and not by 

ES Jury. - 8 
= Such a Juriſdiction ſo contrary to 
the Law of the Land, that without an 
Ac of Parliament cannot be eſtabliſhed, 
* and it is clear that the King himſelf 
cannot create a new Court of 'Equity, 
without a Confirmation by Act of Par- 
liament. „ 


. Ferne 
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Conuſance. 


Ferne and Manners, Hil. 11 Aung, 


Conuſance denied the Univerſity of 


Cambridge, becauſe made ſix Days af- 
ter Imparlance, and the Privilege is as 
great, though not ſo extenſive as Ox- 


ford. 


6 H. 8, fo. 9. 5. 16 H. 7. fo. 16. 4. 
Conuſance muſt be made before Impar- 
lance. Trin. 12 Geo. 1. Baker and 
War, Conuſance muſt be made before 


Imparlance. 


Trin. 1 Geo. 2. Mood and Graham. 
Latch 83, 84. Marſhal and Allen. 


Tenant in Antient Demeſne may 


come after Imparlance or * 


and for this Reaſon, becauſe elſe he 


loſes his Privilege for ever; Caſe very 
different as to the Univerſity, they loſe 


no Privilege, but of this particular 
Action, and may come ſooner the next 
Time. Hill. 12 Ed. 2. Scholar a 
Party, Writ directed to the Barons of 
the Exchequer, on obſtante quod non 
clamant, Go. EO 

IJ his was an Act of Power rather 
than an Act of Judgment before the 
Charter H. 8. and Statute 14 Eliz. 


and if theſe Privileges had not been 


confirmed by Act of Parliament, they 


would have been invalid. 


Aldridge and Stratford. 
Second Point. 
Un- 


_ Conuſance. 
Unneceſfary to go into, as the Court 
is of Opinion to diſallow the Claim for 
the firſt Reaſon. 
But it has been Jetermined Lirt. Conuſance 
Rep. 304. and Bolts Caſe, Rolls Abr. obe c 
ed againſt an 
409. and Anderſon's Caſe, 3 Lev. 149. Attorney. 
that Conuſance could not be allowed 
againſt an Attorney, and that a Char- 
ter or Act of Parliament cannot take 
away the Privilege of an Attorney, 
without expreſs Words to exclude it. 
Gave no poſitive Opinion as to this Ki 
Point, but in general, tho' the greateſt 3 
: Regard for the Univerſity, yet will al- 
ways ſupport the Law of the Land and 
try all by Juries, upon which all our +l 
Liberties depend againſt any particular bl 
Juriſdiction whatſoever, where by 
Law he can. 
Ordered the Entry to be, that the 
Conufance denied, becauſe not claimed | 
in 'Time, 
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Colts. 


„ Fel againſt Thomſon. 
Mich. 14 Geo. II. 
Borret. 


Proceedings 'HE Plaintiff brought an Action 


N againſt the Defendant for holding 


Coſts in a for- him to exceſſive Bail; at the Trial the 


mer Action. Plaintiff was nonſuited on full Evidence; 


the Defendant had 24 J. Coſts allowed 


him by the r The Plain- 


tiff afterwards brought a new Action 
for the ſame Matter. Serjeant Prime 
for the Defendant moved that Pro- 
ceedings in this ſecond Action might be 


ſtaid until the Coſts allowed in the firſt 
Action were paid. Cur”, No ſuch Rule 


was ever made here or in the King's 


Bench, except in Caſes of Ejedtments. 


No Rule. 


Beck an 1 Attorney againſt 1 | 


man. Trin. 8 & 9 Geo. II. 
Thomſon. 


Coſts of a HE preſent _ Defendant had 


Motion in a brought an Action againſt the 
preſent Plaintif, who for want of a 


former Cauſe 
allowed upon 
laying Pro- Re- 
ceedings on Payment of Debt and Coſts in this Cauſe. 
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Coſts. 


Replication, ſigned a Non Pros, and 
had 665. 84. Colts allowed him. A 


Motion was made to ſet aſide the 


Non Pros ; the Non Pros was held to 


be regular, but the Rule was filent as 
to Coſts ; the preſent Plaintiff brings 
an Action of Debt upon the Non Pros. 


Skinner and Mynne, Serjeants, moved 
that Proceedings might be ſtaid on 


paying the 66s. 8 d. with Coſts. Rule 
to ſhew Cauſe. Eyre for the Plaintiff 
inſiſted that the Coſts of the Motion in 
maintaining the Non Pros, ought now 
to be allowed: On full Conſideration 
the Court ſaid that the Coſts ſeemed 


only to have been forgot to be asked 


for on that Motion, and that as this 
was an <quitable Motion on the De- 


fendant's Behalf, the Coſts of main- 
taining the Non Pros ought to be al- 
lowed in this Cauſe. 


113 Slaugh- 


IOL 


1 


102 Coſts. 


Slaughter, an Infant, by Munday 


his next Friend, againſt Talbot. 


Mich. 13 Geo. II. 
Cooke. 


Prochein lia- X Erdict for the Defendant and 
ble to Coſts, J 20/7. Coſts taxed; the Defendant 
made out a Capias ad Satisfaciendum 


_ againſt the Plaintiff, delivered a Copy 
of it to the Prochein Amy, and De- 


manded the Coſts of him; the Pro- 


chein Amy refuſing to pay the Coſts, 
Serjeant Skimmer moved for an Attach- 
ment againſt him. Rule to ſhew Cauſe, 
Eyre for the Prochein Amy. The 


Court (Denton being abſent) after 


ſome Debate, gave their Opinions ſeri- 


atim, that it was the Practice of this 
and all the other Courts in Weſtminſter- | 


Hall, that a Prochein is liable and 


muſt pay Coſts in ſuch Caſes. Rule 


abſolute, 


| Langdon againſt Vinicombe. 
Trin. 7 & 8 Geo. II. 


3 hot, 
ne © £10 A ION on the Caſe fur Aſſump- 


let Judgment fit againſt ſeveral Defendants ; 


gov began, ſome of the Defendants let Judgment 


obtain a Ver- 80 
dict, they ſhall have Colts. 8 


Chobe. 
T the Aſſizes a Verdict was found Colts of a 


Reference by 
Confent not to 


Coſts. 


90 by Default; the others pleaded the 
General Iſſue, and upon the Trial had 
a Verdict. And now the Queſtion was, 


Whether the Defendants who had 85 


pleaded and got a Verdict ſhould have 


Coſts? Cur, they are intitled to Coſts. 
11 R. 41. Metcalfe's Caſe. 2 Saus. 


ders 216, 217. Roberts verſus Gorden, 


Lilly's Ent. 505. Dyer 373. Hat. 
Clouceſter. 2 Inſt. 289. 1 Leo. 63. 


Porter againſt Harris. 


Bracher ag ainſt Cotton. 
Hill. 10 Geo. II. 


for the Plaintiff; at a former Aſ 
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f e the Cauſe had been refer d by Con- be allowed. 


ſent. And now Serjeant Eyre for the 


Plaintiff moved that the Coſts of 38 


Reference might be allowed by t 


Prothonotary. Rule to ſhew Laue. 
Chapple for the Defendant. The Court 


upon full Debate, and hearing the three 


Prothonotaries, diſcharged the Rule, 
ſaying the conſtant Practice had been 


to diſallow Coſts in ſuch Caſes. 


as. H 4 Mayor 


Mayor and Aldermen of Not- 


tingham againſt Lambert. 
Eaſter 12 Geo. II. 


O Coſts after Reference at the 
Aſlizes. Shiner for the Deten- 


No Coſts af- 5 
ter Reierence. 


dant. 


Britton againſt Dickenſon. 
Eaſter 7 Geo. II. 


Of demand- Mee \ 2 
- ing Colts HE Demand of Coſts mult be 


1s ſerved. 


Spencer againſ Learoid. 
Mich. 2 Geo. II. 
Borret. 


Motion was permitted to be wade 
on the laſt Day of Term for an 
Attachment for Non-payment of Coſts, 


Perſon de- 
manding Coſts 
muſt ſhew his 
SAG 


on the laſt 


Pay of Ter rity, though he told him of it ; No 
Rule was made. 


made at the ſame Time the Rule 


but the Party demanding the Coſts, not 


Motion for an ſetting out in his Afffdavit that he © I 
Attachment ed the Defendant his Power or Autho- 


N.. 
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PP E R Cur”, If Coſts are deman d 4 d lands ing 


ſary for the Party demanding to ſhew 7 * produce 
his Authority ; but if the Party demand- 


Defendant ſhould have any Coſts ? 2d | 


Coſts. --- oy 


Doe againſt Roe. 
Hil. 2 Geo. II. 


by Virtue of a Letter, it is necel- Coſts neceſſa- 
an Authority. 


ing be the Attorney in the Cauſe, he 
need not ſhew any Authority ; his be- 
ing the Attorney is ſufficient. 


Gynes qui tam againſ} Stephenſon. > 
Valeri Geo, II. — 


Cooke. = 


N Action was brought for exer- 3 13 
[A ciſing the Trade of a Glover, pro Def”, he 
not having ſerved an Apprenticeſhip, Hall have his 
contrary to the Stat. 18 Eliz. c. 17. 100 
ſeit. 3. At the Trial a Verdict was Jy 
found for the Defendant. And now | 1 
two Queſtions aroſe. iſt Whether the 1 


It in Caſe he was intitled to Coſts, 
whether he ſhould be allowed 6 Guineas. 
He had paid the ſpecial Jury who tried — 
the Cauſe, which ſpecial Jury was 
obtained upon the Defendant's Motion. 
Parker and Draper for the Defendant. 10 
1 Anderſon 116. Savil 50, 54. Hyre " 
for the Plaintiff, ſaid the Plaintiff would | 
not havebcen intitled to Coſts. 
7 Chicf 


106 Coſts. 
9 Ju Chief Juſtice, 1ſt, The Defendant is 
Sed: er. intitled to Coſts, the Plaintiff is a com- 


cept theStri- mon Informer. 2dly, The Defendant 


ſpecial Jury, except the Striking. 
Cur”, All of the ſame Opinion. 


Shingler againſt Roberts. 
| Eaſter 12 Geo. II. 

Cooke. 45 

Plaintiff in a A C TION 

Penal Statute 1 X acting as a Commiſſioner of the 

Security for Land Tax, not being qualified. Demur- 

Coſts, &c. rer. The Plaintiff's Attorney had given 

an Account of the Plaintiff's Place of A- 

bode, Oc. purſuant to a Rule of 

Court. Serjeant Skinner moved that 

the Plaintiff might give Security to an- 

ſwer Coſts, in caſe Judgment ſhould 


be given for the Defendant. Cur”, As 
there is a real Plaintiff, it can't be 
done, he has a Right to bring this Ac- 


tion. 


Birch 


ought to be allowed the Coſts of the 


on a Penal Statute for 
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Coſts. 


Birch againſt Daft. 
Trin. 3 Geo. II. 
| Reſpaſs. Demum freait ac fe- Treſpaſs ſor 


neſtr Domus il ad valenc 20 l. breaking a 
Houſe, the 
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& defenſacula Domus ill ad valenc' windows,&c. 


10 l. ad Domum pred ſpettan' & per- no Colts, de 
tin ibidem nuper invent fregit & ſpo- 
ſliacit. No Coſts de Iucremento. The 
Chief Juſtice ſaid, That if required 
at the Trial, he would have certified. 


Dixie, Bart. againſt Somerſield. 


Hil. 6 Geo. II. Intr. Trin. 5 
<0 Geo. 1, Ro. 70S. - 
— 


" I Refpaſs for breaking the Plaintiff's Treſpaf on e 


A | . . , F h id, 1 
Cloſe, digging up the Soil and Coſts de In. 


throwing down the Gates, Rails and cremento 


Pales. Verdict for the Plaintiff, Da- e Cee- 


= tiſicate. 
mages under 40s. and no Certificate. 


Serjeant Chapple moved that the Pro- 
thonotary might allow the Plaintift 
Colts de Incremento. Rule to ſhew 
Cauſe. Serjeant Eyre for the Defen- 


dant. Cur, The Plaintiff is not inti- 


tled to Coſts de Iucremento, this is 
a Treſpaſs committed on the Freehold, 
and therefore there ought to be a Cer- 
tincate to intitle the Plaintiff to full 
Coſts 


Incremento. 


108 b Coſts , 
Coſts; if there had been an Injury done 


to a Perſonal Chattel, a Certificate 
would have not been neceſlary. 


Arnold againſt Thomſon. 
r 
Borret. 


Reſpaſs for chaſing the Plaintiff's 
3 Sheep, by which 20 Ewes and 
70 à Perſanal 20 Lambs were greatly damaged. 
Chattel, the Verdict for the Plaintiff, Damages un- |} 
Plantif din der 40S. and no Certificate. The Que- | 
tho the Da- ſtion was, Whether the Plaintiff ſhould 5 
mages found have full Coſts? Chapple for the 
de under 40 5. Plaintiff; Mynne for the Defendant. 
Cir, This is a Damage done to a 
Perſonal Chattel, therefore the Plaintiff 
is intitled to his full Coſts. Carth. 225. 


In Treſpaſs 


Caruthers againſt Lamb. 5 
Mich. 2 Geo. II. — 


Cho fee. 
In Treſpas CT ION of Aſſault and Battery, 
uber  £ A and for tearing and ſpoiling the 
0 4 E Gr Plaintiff's Cloaths, 27/8. a Great Coat. 
Chattel, the Verdict for the Plaintiff at Cumber- 
2 dun Land Aſſizes, and one Penny Damages 
tho the Da- given. Barnes, Secondary, moved in 
gy ee the Treaſury for Coſts 4e Incremen- 

g, there being no Certificate. The 
Judges determined that the Plaintiff 


ſhould 


5. 8. 


5 Cooke. 


and 64. Damages ; as to the Reſidue ? Tt ; | 
of the Treſp als the Jury found the 


whether the Plaintiff ſhould have full 
Coſts. Per Cur, He can have no 


an Injury done to a Perſonal Chattel, 
the Door is fixed to the Houſe; the Free- 
hold might have come in Queſtion, 
and therefore a Certificate was ne- 


mould have Colts 4 Incremento, there 


being a Wrong done to a Perſonal 
Chattel. 


Thomlinſon againſ} White and 


Pomeroy, Eaſt. 8 Geo. II. 


Reſpaſs (inter 5 ) for entering Treſpaſs for 


breaking a 
the Plaintiff's Houſe and break- Caltke Does: 


ing a Cellar Door. Verdict for the no more Cofts 
Plaintiff as to the breaking the Door than Dama- 


Defendant not Guilty, a Doubt ariſing 


more Coſts than Damages, this is not Li 


ceſſary. Chapple for the Defendant ; in 
Eyre for the Plaintiff. FE by 


Ibbotſon 


110 Coſts. 


Ibbotſon againſt Brown. 
Eaſt. 11 Geo. II. 
Thomſon, © Do, 


o 


Nomore Coſts Reſpaſs . Vuare Clanſum fr egit; 


than Dama- | the Defendant pleaded the com- 


3 mon Bar; the Plaintiff made a new Aſ- 


ſtanding the ſignment, and prayed Damages; the 


ment 8 Defendant pleaded not Guilty to the 
mne Aſſignment. Verdict for the Plain- 
tiff, 5.5. Damages, and 40 5. Coſts; 
the Judge had made no Certificate, vide 


Stat. 22 & 23 Car. 2. c. 9. Serjeant 


Bootlèe moved that the Prothonotary 


ſhould allow the Plaintiff full Coſts. 


2 Lev. 234. Prime for the Defendant. 
Cur”, Here is no ſpecial Pleading, the 
Replication only aſcertains that which 
was ſhort in the Declaration, it amounts 


to no more than the General Iſſue. 


hr Cir unanimous, no Coſts de Incremen- 
at Colts 70; it was alſo moved that the Aſſoci- 


they pleaſe ate might ſtrike out the 40 5. Coſts 
given by the Jury, and make it 5s. 


tho' Damages 
under 40 8. 


Cur , The Stat. 22 & 23 Car. 2. c. 9. 


only reſtrains the Court from giving 


Colts 4e Incremento; the Jury may give 
what Coſts they pleaſe. 


Denny 


Cooke. En = 
- C'TION for Words, 212. that Full Coſts in 


Thanks. 5 
KCTION for ſcandalous Words, No more Coſts 


Cofts. 111 


Denny againſt Wiggs. 
Mich. 10 Geo. II. 


* 


A the Plaintiff fold his Goods by * 


falſe Weights, whereby he loſt ſeveral der 405. ſpe- 


Cuſtomers, naming them; a General cial Damages 


Verdict for the Plaintiff, and 10s. Da- ins nad 


mages. Cooke, Prothonotary, doubted 
Whether he could allow the Plaintiff 


any more Coſts than Damages. Ser- 


jeant Prime moved that the Prothono- 
_ tary ſhould allow the Plaintiff full Coſts. 


The Court made a Rule to ſhew 
Cauſe, which was afterwards made 


abſolute, Forteſcue and Denton only 
preſent. Co. Car. 140, 163, 307. 


Dover againſt Robinſon. 
Eaſter 13 Geo. II. 


ad dampuim Ten thouſand Pounds, e, 
the Defendant juſtified ; the Jury found tho a Juſſif- 
for the Plaintiff 1 4. Damages and 40 f. cation plead- 
Coſts; the Prothonotary allowed full ©: 


Coſts, and the Defendant was taken in 


Execution. Serjcant Agar moved that 


"- _ Capias 


Cabi as ad Satisfaciendum might be ſet 


aſide with Coſts, that Reſtitution might 


be made to the Defendant, inſiſting that 
the Plaintiff ought to have no more 


Coſts than Damages. Rule to ſhew 


Cauſe. Prime for the Plaintiff. Cur” 
The Plaintiff not having proved any 
ſpecial Damage, he is not intitled to full 
Coſts, the Pleading a Juſtification does 
not alter the Caſe, therefore let the 
Money levied (the Plaintiff deducting 
2 J. 1d.) be returned to the Defen- 


dant, let the Plaintiff pay Coſts, and 
by Conſent the Defendant is to bring 


no Action. 


W atkinſon againſ Swyer & ux 


7 
Eaſt. 1 Geo. II. 5 
FO Foley. Os 
Fo O'TION for Judgment upon an 
ages under | 
3 VI Iflue of Nu/ 57 Record, of a 


give more judgment in an Action of Debt brought 


Coſts than 


Damages. Upon the Judgment ; the Original Action 


was Treſpaſs; the Jury had given 3 5. 4. 
Damages and 40 Ff. Coſts, and the 
Prothonotory had allowed 6 s. 8 d. for 
the Capiatu Fine, in all 50s. Ser- 
jeant Chappl/e inſiſted that the Judg- 
ment was void, becauſe the Jury had 
allowed more Coſts than Damages; but 
the Court over-ruled him; then he 

2 ſhewed 
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ſhewed a Variance between the Iſſue 


delivered and the Record, in the Defen- 


dant's Name, g. Euter ſe i in the Iſſue, 


and Curteſs in the Record. Rule for 


Judgment pro Def. NI. Cauſa. 
Poſtea made abſolute onthe Secondary $ 
Certificate. 


_— a gainſt Church. 
Hil. 1 Geo. II. 


H E Court was moved for Direc- Executor ſhall 


ed Coſts of 


taxing Coſts ; the Caſe was this, The Proceſs ſued 
Plaintiff was an Executor, the Teſta- out by the 
tor had taken out Proceſs againſt the 


Teſtator. 


Defendant in his Life-time, and after 
his Death the Executor recovered a- 
gainſt the Defendant, and now moved 
the Court that the Prothonotary ſhould 
allow him the Coſts his Teſtator had 
been at ; this Matter was talk'd over 
between the Judges and Prothonotaries 
in the Treaſury, and it was agrerd that 


Coſts ſhould not be allowed for the Pro- 


ceſs taken out in the Teſtator 5 Life- 
time. 


1 Byrom 


tions to the Prothonotary in the dt be allow- 


— ; 
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114 Coſts. 


Byrom, Executor againſ# Bates. 
Hil. 1 Geo. II. 

Foley. = Es : 
Debt by Exe- EBT brought by an Executor for 


cutor for Rent 


Joe in his - Rent due after the Death of the 
_ own Time, Teſtator, the Executor declared in the 


Verdict . ; 3 2 
axnind him Detinet ; and upon 'Trial the Defendant 


Whether he had a Verdict; and now Whitaker moved 


ſhallpayCoſts. the Court for Directions to Foley the 


Prothonotary to allow the Defendant 


his Coſts. Adjornatur. Vide Sir Thomas 
Jones, Shattle verſus King, fo. 


Lamley and his Wife Executrix 
againſt Nichols. 

Mich. 4 Geo. II. 

Barret. Es 

5003 ant eee by Baron and Feme 


an Executrix 
on a Non Executrix; the Defendant pleads, 


Pros for De- and for Default of a Replication ſigns 


fault of a 


3 Non Pros; and Coſts were allowed, 
| although the Wife was an Executris. 


. Atkins 
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Trover were in the Life of the Inte- 
ſtate, and the Converſion after his De- Poſſeſſion Loſs 
ceaſe; the Plaintiff upon Trial was aud Trover 
Nognſuited, and the Queſtion was, W he- ef 7* 7m 


— i.. 


Atkins, Adminiſtrator of Baſlet 
againſ} Spence. Mich. 4 Geo. II. 
. . 


Rover brought by an Adminiſtra- Adminiſtrator 


"> ne” - The poſſeſſion, Loſs and nonſuited up- 
on Trial in 


'Trover, the 


of Inteſtate, 


ther he ſhould pay Coſts 2 Baynes for the Converſi- 


the Plaintiff; Cheſhire for the Defen- on in his own 


Time, he ſhall 


dant. Bales verſus Delander, Trin. pay Cott. 


2 Geo. in B. R. Adjourned. Poſtea 
the whole Court declared that the 
Plaintiff ſhould pay Coſts, but directed 


that in taxing the Coſts the Plaintiff 


ſhould not pay the Coſts of the Moti- 


ecauſe the Court had upon the 


firſt Motion doubted. 


Parks Executrix qui tam againſt 


Hundred de Aſhendon in Com' 
Bucks. Mich. 6 Geo. II. 


HIS was an Action on the Sta- 


tute of Hue and Cry, brought Where Exe- 


cutrix ſhall 


by the Plaintiff as Executrix; the pay Coſts on 


Plaintiff was Nonſuited at the Aſſizes, 2. Nonſuit at 
Trial upon 


before Reynolds, Chief Baron. Ser- the Starme of 


1 2 


abſent) 


jeant Chapple moved (Chief Juſtice Hue and Cy. 
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116 Coſts. 
abſent) that the Prothonotary ſhould 
allow the Defendants their Coſts, not- 
withſtanding that the Plaintiff was an 
Executrix; this Action being wrong up- 
on the Face of it, an Executrix ſuing for a 
Robbery committed upon her Teſtator, 

and was purely Vexatious. Quid Po- 
ſted. 125 


Bangs, Executor, againſt Bangs. 
Hil. 5 Geo. II. 


eee ee HE Plaintiff as Executor brought 
| a 1 | 3 . * 


latus Aſſump- ney had and received after the Teſta- 


it for lone tor's Death, and at the Trial of the 


received after : a "NI 
the Teſtator's Cauſe was Nonſuited ; it being queſtion- 


Death, ſhall ed Whether the Plaintiff ſhould pay 


Tn. Coſts, it was held by the Court that he 


ſhould pay Coſts. 


Hammond againſt Woolmer. 
Hil. 8 Geo. II. 
Thomſon. EET Ns 
PON the Trial, the Plaintiff 
1 and Defendant entered into a 
payable to the Rule by Conſent, that a Verdict ſhould 


Executor inti- 


1 be found for the Plaintiff, which was 


Rule « 2. 
1 only to ſtand as a Security; and a 


Point of Law was reſerved ſor the O- 
pinion of the Lord Chief Juſtice, 23 
1 
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Coſts. 
if he ſhould be of Opinion for the plain- 


tiff, then the Verdict was to ſtand, and 
if he ſhould be of Opinion for the De- 
fendant, then the Verdict was to be void, 
and the Plaintiff was to pay the Defen- 
dant the Coſts of a Nonſuit. The 
Rule of Ni Prins was afterwards 


wade a Rule of this Court ; and by 


Order of the Chief Juſtice the Point 
reſerved upon the Trial was put into 


the Paper and argued in Court. 'The 


Court was of Opinion with the Defen- 
dant; whereupon a Rule of Court was 
made, that the Verdict ſhould be ſet a- 


fide, and that the Plaintiff ſhould pay 


the Defendant the Coſts of a Nonſuit 


to be taxed. The Coſts were taxed, 
after which the Defendant died, ns 


Executor demands the Coſts of the 
Plaintiff, and for Non- payment, moved 


for an Attachment. This was oppoſed by 


Serjeant Eyre for the Plaintiff, who in- 
liſted that the Defendant was not intitled 
to the Coſts, and that by the Death of 
the Defendant the Cauſe was at an End. 


But the Court was of Opinion that the 
Executrix was well intitled to the Coſts, 


and granted an Attachment againſt the 


Plaintiff for not paying them. 


I 3 Thorn- 
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_ Adminiſtrator 
nonſuited on 


118 | Coſts. 


Thornton againſt Hayes. 
Eaſter 9 Geo. II. 
„ ny 


Colts payable HE Plaintiff by Rule of Court 


by Rule of was to pay Coſts to the Defen- 


Court to dant; the Defendant died before they 


Defendant 
mult be paid Were paid; the Defendant's Admini- 


to his Admi- ſtratrix gave a Letter of Attorney to a 


boo wry fa third Perſon to demand thoſe Coſts, who 


Death. accordingly did demand the Coſts, and 
the Plaintiff refuſedto pay them; but up- 
on Affidavit of the Demand and Refuſal, 

and that the Letters of Adminiſtration and 

Letter of Attorney were ſnewed to the 

Plaintiff at the Time of the Demand; 

the Court granted an Attachment „ 


gainſt him, upon the Motion of Serjeant 
Belfeld, 


Creck and another Adminiſtrator 


againſt Pitcairn. 


wein, 13 O80. 
Cooke. © 
\UIT in the Conſiſtory Court of 
ere er Norwich againſt the Plaintiffs as 
brought by Adminiſtrators, tor 'Tithes due in the 
himſelf ſhall Inteſtate's Life-Time ; the Plaintiffs al- 
a ledging a Modus, obtained a Prohi- 
bition 


Coſts. 


bition in this Court, and Iſſue was 
thereupon joined; the Defendant enter- 
ed the Record, and proceeded to Trial 


at the laſt Lent Aſſizes, at which the 


Plaintiffs not appearing were Nonſuit- 
ed. Serjeant Prime moved for Coſts. 


The Cauſe of this Action, 272. the Suit 


in the Spiritual Court, aroſe in the 
Plaintiff's own Time; and where an 
Executor or Adminiſtrator ſues in Debt, 


'Trover or any other Action ariſing in 
his own Time, he ſhall pay Coſts it he 


fails. In Prohibition the Plaintiffs are 
to be conſidered as mere Defendants, 


as oppoſing the Original Suit, 28. the 
Libel, and where an Executor or Ad- 


miniſtrator is Defendant, and a Judg- 


ment is recovered againſt him, he ſhall 
pay Coſts. That Stat. 3 E. 6. c. 13. 
J. 14. gives double Coſts if the Sug- 
geſtion be not proved in ſix Months, 


and Executors and Adminiſtrators are 
excepted by the Statute. The Plain- 
tifſs not appearing at the Trial, were 
Nonſuited by their own wilful Default; 


and in Caſes of wilful Defaults, as for 


not Replying, not going to Trial pur- 


ſuant to Notice, Executors and Admi- 


niſtrators ſhall pay Coſts. If the Plain- 


tiffs were not to pay Coſts in this Caſe, 


it would be of very miſchievous Con- 
ſequence ; for in the like Caſe the Tithe 
14 muſt 


119 


4 — — — oorogrerereyiocagmmgne 
DOE ͤ OE ͤ— ˙ — — — 


120 


Coſts. 


muſt either be loſt or a Hazard run of 
ſpending a conſiderable Sum without 


any Hopes of Recompence. Boorle for 


the Plaintiffs, inſiſted that the Tithes 


being due in the Inteſtate's Life time, 
the Plaintiffs were not liable to Coſts, 
that though the Suit in the Spiritual 


Court was commenced after the Inte- 


ſtate's Death, the ſuing out a Prohibi- 


tion was only to protect Aſſets, and was 


no more than if they had brought a 
Writ of Error, in which Caſe they 


ſhould have paid no Coſts. As to dou- 
ble Coſts in the Stat. of E. 6. for not 
proving the Suggeſtion in ſix Months, 
the Defendant having obliged the Plain- 

tifls to declare, he has waived his Right 
to their Coſts, and the Proof of the 


Suggeſtion. Car, As the Demand ac- 


crued in the Inteſtate's Life-time, and 
as the Plaintiffs have declared as Admi- 
niſtrators, and could not declare other- 


wiſe, they muſt not pay Coſts. 
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: Declaration. : 


Stewart againſ} Harding. 

Mich. 4 Geo. I. 
\ Greed by the whole Court on the Plaintiff has 
Report of the Prothonotaries, that cation of the 
if the Plaintiff be not called upon by ſecond Term 


| to declare ir, 
Rule to declare, he hath all the Vaca- ff nd called 


tion of the ſecond Term to declare upon by Rule. 


Lin againſt Smith. 
Mich. 6 Geo. II. 


TTELD that the Plaintiff hath two Plaintiff hath 


Terms to declare in after Bail 5, Lenne © 


Plaintiff; Eyre for the Defendant. 


Bartholomew an Attorney againſt 


Goulding, Mich. 6 Geo. II. 


Borret. 


/ RIT returnable in Eaſter Noten of De. 
'Y Term, the Plaintiff entered claration on 


the third 
an Appearance for the Defendant, and Term, wo 


lefi late. 
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declare after 


put in and complete. Chapple for the Bailcomplete. 


122 


Declaration. 


left a Declaration in the Office; in 


| Trinity Term he gave the Defendant 


Notice of the Declaration, and ſigned 
Judgment by Default ; the Judgment 
being ſet aſide for inſufficient Notice of 


the Declaration, the Notice not expreſ= 
{ſing the Nature of the Action, the 


Plaintiff in Michae/mas Term gave No- 


tice de novo of a Declaration being left 


in the Office as of the precedent Eaſter 
Term, gave a Rule to plead, and for 
want of a Plea ſigned Judgment a ſe- 


cond Time. Serjeant Be/fie/d moved 


that the Judgment might be ſet aſide, 


for that this Writ being returnable in 
Eaſter Term, and the Notice of the 


Declaration being given in Mzchaehnas 
Term, from which Time only the De- 


claration could be deemed well deliver- 
ed, the Defendant was out of Court, 
and the Declaration came too late. 


Rule to ſhew Cauſe. Chapple and 


Declaration 
well deliver- 


Birch for the Plaintiff. Cur”, The 


Rule of Mich. primo Geo. 2. is expreſs, 


ed ſrom Time that from the Time of giving Notice of 


of Notice on- 


V. 


the Declaration the Declaration ſhall 
be deemed well delivered; this Judg- 


ment muſt therefore be ſet aſide; if on 


ſetting aſide the firſt Judgment the Plain- 
tiff had prayed that the . Defendant 
ſhould accept Notice of a Declaration 

as 


Declaration, 123 


as of the laſt Term, we would have 
obliged him to have done it. 


Ibbotſon azainſt Cooke. 
Trin. 5 & 6 Geo. II. 
Porret. 


Eclared by the Court as a Nand- _—_ 

ing Direction, that every Demand 1 
of a Declaration, Plea, c. in Writing, be made be- 

be made by eight o Clock at Night N. —_ 8 


the Day before Signing Judgment. 


Bayly WF Dennis. 


Trin. 8 & 9 Geo. II. 
Cooke. 


Erjeant Hawkins moved that the reer e 
Judgment might be ſet aſide, be- 8 0 
cauſe the Declaration was delivered at Clock at 
Nine o Clock at Night, before the F/- Night. 
ſoin Day. Rule to ſhew Cauſe. Ser- 
jeant Eyre for the Plaintiff ſaid that 

the Defendant's Attorney had applied 
to the Plaintiff's Attorney for Time to 
plead, and had obtained a Rule for the 
Plaintiff to ſhew Cauſe why the De- 
| fendant ſhould not have Leave to plead 
double. Cur', The Declaration being 3 
delivered after * Eight o'Clock at Night, 3 8 
the Defendant is intitled to an Impar- terwardsmade 


lance, Nine. 


— " ——— 
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124 Declaration. 
lance, and therefore the Judgment muſt 
be ſet aſide; but the Plaintiff's Attor- 
ney offering to pay the Coſts of the 
Motion, the Court ordered the Defen- 
dant to plead double in a Week. 


Elwood againſt Elwood. 
- in Trin. 6 & 7 Geo. II. 
NN 3 
A OTION by Serjeant apple 
manded of the to ſet aſide a Non Pros ſigned 
59 in for want of a Declaration, becauſe no 
n. Declaration was demanded of the A- 
gent in Town. Rule to ſhew Cauſe. 
Serjeant Eyre for the Defendant. On 


ſhewing Cauſe it appeared that it had 


been ageeed that the Declaration ſhould 
be delivered, and called for by the At- 
tornies in the Country, and the Decla- 
ration had accordingly been demanded 
of the Attorney in the Country. Cur', 
No Conſent of Country Attornies ſhall 

alter our Practice, and the Rule is pru- 
dently made. All theſe Tranſactions of 


delivering Declarations, Pleas, &c. 


ought to be done here in Town by the 


Taylor 


7 


Declaration. 123 


Taylor gan Lawſof. 
Mich. 9 Geo. II. 
Borret. 


HE fame Reſolution (the Chief 
Juſtice and Denton abſent), but 


Colts to attend the Event, owing to 


Di ſtinction, which Serjeant Chap- 


phe made, becauſe Notice X ſetting off 


a Debt was given, which ny be 
proved in the Country. 


porter, Jun. againſt Barnes. 
Eaſt. 3 Geo. II. 


Udgment ſet aſide, the Notice of Declaration 


the Declaration being given on the mo de- 
Ninth of February, and the Term end- Pays exctu- 
ing the 'Twelfth. Held per Cu the De- five ' before the 
claration muſt be delivered four Days . - 
before the End of the Term excluſive, 


and therefore this Declaration fhould 


have been delivered the Eighth of 


February. Chapple for the Plaintiff ; 
1yre for the Defendant. _ 


White 


— 


126 Declaration. 


White againſt Edwards. 
„eee 
N Foley. 
Of delivering F the Plaintiff does not know the 
No” Defendant's Attorney, and cant 
dant's Attor- find him on inquiring with the Fila» 
ney can't be cer of the County, he muſt leave the 
858 Declaration in the Office, and not at 
the Defendant's Houſe or with the De- 
fendant, this being the Practice in Mat- 
Of Notice otters of Pleading ; but Notice of Trial 
Triat and In-or of executing a Writ of Inquiry, if 
The cac the Defendant's Attorney can't be found, 
_ ought to be given to the Defendant 


himſelf, or at leaſt left at his Houſe, and 
not in the Office. 


Turner againſt Shrimpton. 
Hi. 13 Gea I. 


Cooke. 
eee, PV of Declaration delivered to 
| Defendant, the Defendant, his Attorney be- 


us Attorney ing known, held to be a bad Deli- 
being known, | —_ 


bad. | Very. 


4 Wyat 


Declaration. 


Wyat againſt Bacon. 
Mich. 2 Geo. II. 


HE Declaration was delivered Irregulariy in 
ELLVETIN e 
irregularly; the Defendant did K 


not move againſt the Irregularity un- too late to be 


til after the Writ of Inquiry was exe- eg 
cuted. Agreed per Cur, That the De- dene app d 
fendant came too late; yet in this Caſe 

agreed to ſet aſide the Judgment on 
Payment of Coſts. Et per Cur', When 

any Irregularity happens, the Party 

injured ſhould take the firſt Opportuni- 


ty of applying to the Court. 


Smith againſt Jenks. 
-- F Geo. II. 
Cooke. 


8h Feb. GE" jeant Chapple moved to 3 


ſet aſide a Judgment for delivering 
Declaration 


Irregularity; ; the Proceſs was returnable 00 late to be 
on the ſecond Return of laſt Term, a complained of 


Declaration of the laſt Term was left in 3 8 
the Office before the Eſſoin Day of this quiry to be 
Term, but no Notice was given of it executed. 
till the third Day in this Term; the 
Serjeant produced an Affidavit of No- 

tice of his Motion; but it appearing by 

this Affidavit, that Notice of Executing 

a Writ of Inquiry was on the firſt * 
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of February 


128 


would not receive the Motion, becauſe 
the Defendant came too late and might 
have applied ſooner. 


Heber an Attorney againſt King 
| Hil. 2 Geo. II. 


2 HE Plaintiff having entered an 
Appearance for the Defendant, 
Defendant, Who is a practicing Attorney, deliver- 


| RT ed a Declaration to him at his Cham- 


When the 
Plaintiff ap- 
pears for the 


| the Declarati- bers, but did not leave a Declaration 


on tho' the 
Defendant be 
an Attorney. 


in the Office, and give the Defendant 
Notice thereof in Writing, purſuant to 
the Rae, 

On a Motion to ſet aſide the Pro- 
ceedings, the Plaintiff inſiſted that as 
the Defendant was a practicing At- 
torney, there was no Occaſion for ſuch 
Notice, becauſe he underſtood the De- 
claration. 


ſides, the Court was of Opinion that 


Notice ought to be given to an Attor- 


ney as well as to 4 common Perſon. 


4 Poulter 


inſtant, for to Morrow; 
being the Ninth of February, the Court 


On hearing Counſel on both 


Wh \ N * r EE VE; 1 AS 
* RF * 5 ccc PF "WF * — 
„„ 0 2g) boa he CE LE ff EO Io F111 e . * 
<2; N !!???? es ee ER W R of 
CR ee ee ut! EPR LIES" 


= 


EG ME a bem nets, R 
e ET OE no, BH 2 
EL Ne ONE LE IP WIDER UTI 77 


PORT TIS 5 4 BE So 25 
FFC 
2 EFF 
A 


4 Ne be ROE es, CC a 
n ö 

5 * * 8 TFT 
WC 


* F F 1 
r 
eee 
e 
/ WET - 
* r 
of CEE Ae CRY 
WOE OR ESSE 


Foley. 


Declaration: 129 


Poulter againſ} Skynner. 

Mich. 4 Geo. II. 

THE Defendant lodged for three Defendant's 
or four Days in Biſhopſgate- Fac ef Re- 

ſtreet, though his Houſe and Place of Porcheſter, 

Reſidence was at Dorcheſter; while but lodging in 

he lodged in Bi/ſhopſeate-ſtreet he Wisent 


reet, and be- 


ſerved with a Common Proceſs ; he ing ſerved 


went Home in a few Days: Notice of vith Proceks, 
1 * I | a Notice of the 
a Declaration was left at the Lodgings Declaration 


in Biſhop/pate-Rreet, and Judgement may be left at 
” ſropſgate-ftreer, Juog his Lodging 


was ſigned againſt him as in a Town, 7.3. 


Cauſe, for not pleading in four Days. then in the 


Serjeant Corbet for the Defendant mo- Country, and 
the Defendant 


ved the Court that the Judgment might gay plead in 


be ſet aſide for want of eight Days four Days, 
Time to plead. Rule to ſhew Cauſe. 
Serjeant Chapple for the Defendant, 


inſiſted that when Notice of the De- 
claration was left at the Lodging in Bi- 


ſhopſgate-ſtreet, the Defendant's Place 
of Reſidence was at Dorcheſter. The 


Court held that the Rule for eſtabliſh» 


ing the Practice of the Court upon the 
late A& of Parliament, and the Rule 
tor ob iging Defendants to plead forth- 
with, muſt be conſiſtently and conform- 


_ ably conſtrued, and that Notice of the 


Declaration ought to follow the Service 
V 


48 


130 Declaration. 
of the Proceſs; and therefore diſchar- 


ged the Rule for ſnewing Cauſe why the 
Judgment ſhould not be ſet aſide. | 
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Hale againſt Breedon. 
FHaſter 6 Geo. II. 
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Thomſon. 


Notice to De- QErjeant apple moved to ſet aſide 


Cad * 
„ =_ 
N 


0 fendant's Ls O a Judgment; the Irregularity com- 

on plained of, was that though the Plain- 

: Declaration T. , | 

| being left in tiff s Attorney knew where the Defen- 

| the Office, dant's Attorney lived, he did not deli- 

! ſhould be in hi h | - | . 72 

1 Writing. ver him the Declaration, or give him 5 
| Ness any Notice of it. Serjeant Darnal for 
N N the Plaintiff, We told the Defendant's | 
} * Attorneys Clerk that we had left 


the Declaration in the Office, which 
Clerk afterwards told the Plaintiffss 
Attorney that he had informed his 
Maſter that the Declaration was left in 
the Office. Cur”, Notice by Word of 
Mouth is nothing, but the Clerk's tel- 
ling the Plaintiff's Attorney that his 
Maſter knew of the Declaration's be- 
ing in the Office, ſeems ſufficient, how- 
ever as it is not a very clear Caſe let | 
the Judgment be ſet aſide on pleading | 
an Iſſuable Plea, and taking ſhort No- 
ice of Trial, but let the Coſts attend 
the Event of the Suit. * 
Lane 


Declaration, 131 


Lane againſt Elliot. 
Mich. 8 Geo. I]. 
Foley. „„ N 
Ettled upon hearing Counſel on both Notice of De- 
) Sides, that Notice of a Declarati- be gen mn 
on being left in the Office muſt be gi- fere Rule to 
ven before a Rule to plcad be given. Plead. 


ws IE 
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Gray againſt Saunders. 
Hi. 8 Geo. HI. 


Borret. 
OTICE of a Declaration being Notice of a 
L N left in the Office muſt be given Decaration | 
before a Rule to plead is given. bepere a Rule 
; to plead be given. 
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Parſons and others againſt Smith. 
Faſt. 4 Geo. II. 


Borret. 


Ettled by the Court that Notice of Notice of a 
DO a Declaration being left in the Of- Pecaration | 
| fice muſt ſpecify the Nature of the the Nature of 
Action, 2. e. whether it be in Debt or the Action. bl 
Cafe, Gc. The following Notice was bl 
held to be inſufficient, 278. M. G. | þ 
Take Notice there is a Declaration 

l left in Prothonotary Borrets Office 
in the Kings Bench Walks in the 
= K 2 — — 
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for Goods ſold 


Declaration. 
* Temple, which is proſecuted by 
* 4. B. C. D. and E. F. againſt you 
the Defendant, purporting that you 
* are indebted to them in 4/. for 
** Coachmaker's Work for 700 by 
them done, and alſo on a Ouantum 
Meruit; And that you are farther 
indebted to them in the Sum of 11 /. 
for the Hire of Coaches, Chariots 
* and Hearſes tor a long Space of 
* of Time, to which Declaration un- 
* leſs you 'plead, or. Hawkins for 
* Defendant ; Baynes for the Plain- 
ti 
The like Reſolution, Birch for the 
\ Defendant; Urlin for the Plaintiff, Ball 
_ againſt Merrick, Eodem Termino. Cooke. 
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ce 
cc 
cc 


Turner, Adminiſtrator, againſt 
Bownus. Eaſt. 2 Geo. II. 
Notice that a BEIfeld moved to ſet aſide the Judg- 


Declaration ment ſigned in this Cauſe for Irre- 
and delivered gularity; the Irregularity complained 
was left in the of was that the Defendant being ſerved 


3 with Proceſs, purſuant to the Statute 


Count alſo in for preventing frivolous and vexatious 


the Declarati- Arreſts, and an Appearance being en- 

on for Money 

lene, de., dere by the Plaintiff, the Plaintiff gave 
the Defendant Notice that a Declara- 
tion was left in the Office, and the 
Notice mentioned that the Declaration 


Was 


VFC 
r . e 


Declaration. 


Wer 
133 


was for Goods ſold and delivered and 


Materials found; whereas there was 
a Count in the Declaration for Money 


lent, which was not mentioned in the 
Notice. Upon reading the Rule of 


Court for ſettling the Practice of the 


Court purſuant to that Statute, which 
is, that the Plaintiff ſhall give Notice 


of the Nature of the Action; the Court 


held the Notice to be good, and ſaid 


it was not neceſſary to ſet forth the 


whole Declaration, and would not fo 
much as make a Rule for the Plain- 
tiff to ſhew Cauſe why this Judgment 
ſhould not be ſet aſide. _ 


Skin 1 Gvinnet. 
Eaſter 4 Geo. II. 


CUR, In giving Notice of a Decla- 


ration left in the Office, it is only 
neceſlary to mention the Nature of the 


Appear by the Declaration it ſelf, 


K 3 Han- 


Notice of 2 


Declaratzon 
need only 
mention the 


Action, 272. in Debt or in Cafe with- Nature of the 
out mentioning for what, for that will 


Action, 


134 Declaration. 


Hannaford againſt Holman. 
Eaſter ) Geo. II. 
Borret. 


Notice of De- Ep Eyre nd that the Tudg- 


claration 
without « - ment and Writ of Inquiry in this 


Date, bad. Cauſe might be ſet aſide for the fol- 
lowing Irregularities; 1ſt Notice was 


given that the Declaration was left in 
the Office, and that the Defendant was 
to plead in eight Days, which Notice 
Notice of In- was without any Date. 2dly, The 
qury for Notice of executing the Writ of In- 


ſuch an Hour 
orasſoonafter quiry, was that the ſame would be 


as the Sheriff executed at Ten o Clock in the Fore- 


Id 
Ben, noon, or as ſoon after as the Sheriff 


would attend. Rule to ſhew Cauſe. 


Chapple for the Plaintiff. Cur, The 


Notice of the Declaration ought to have 
had a Date, and that Defect is not to be 


ſupplied by Affidavit; the Notice of 


executing the Writ of Inquiry is alfo 
bad ; therefore the Rule muſt be made 
abſolute: 


Braty 


8 


v.06, 
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Braty againſt Baldock. 
„ een. 
Thomſon. Vs 


5 8 WT : Los Declaration 
a Erjeant Skinner moved that the n Nice 


kJ) Judgment in this Cauſe might be t plead in 


ſet aſide; the Plaintiff had delivered four Days 


F | when Defen- 
the Declaration de bene efſe, and gave danchad eight 


the Defendant Notice to plead in four Days to plead, 
Days (which Notice was unneceſſary bad. 


as the Declaration was delivered de 


bene eſſe) when the Defendant was in- 
titled by the Rule of the Court to 


eight Days Time to plead. Rule to 


ſhew Cauſe. Vright for the Plaintiff, 
The Plaintiff did not ſign his Judgment 


till the eight Days were expired. Cur”, 


The Notice was bad, and therefore the 


Rule muſt be abſolute. 


Pritchard againſt Lewis. 
HI. - 11 Ge, II. 


- ' RIT returnable in Fafter Declaration 


Term laſt; the Plaintiff enter- ny well de- 
livered from 


ed Appearance for the Defendant ac- the Time of 


cording to the Statute, and left a De- Notice. 


claration in the Prothonotary's Office, 


but lay {till all Trinity and Michael- Writ return- 
| | K 2 „„ able in Faſter 
4+ mas T'erm, De- 
claration delivered the Day before the Eſſoin-Day of Hilary Term 
100 late, the Defendant being then out of Court. 


* 


PR ner — Inn Inn 
— 


BA ww — — 


Declaration. 


mas Terms, and gave the Defendant 
no Notice of the Declaration being left 
till the Day before the Eſſoin Day of 
this Term; the Defendant moved to 
ſtay Proceedings which was ordered 
_ accordingly, the Declaration being to 
be deemed well delivered from the 
Time of the Notice only, and conſe- 
quently this was too late, the Defen- 
dant being out of Court, Hayward for 
the ara Bootle for the Defendant. 
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Watſon . Cordwell. 
Trin. 2 & 3 Geo. II. 


Upon a com- PRantheagre moved to ſet aſide a 


mon Clauſum udgm the Ir- 
oe Are J ent for Irregularity; t 


| Plaintiff may regularity complained of was, that the 


declare in any Defendant was ſerved with a Copy of 
County. Proceſs directed to the Sheriff of Suri, 
and thereon the Plaintiff had erer 
an Appearance for the Defendant, and 

declared in Middleſex upon a Bail- 
Bond; the Writ was 4 Clauſum fregit, 

and he inſiſted the Plaintiff ſhould de- 
clare in Surry. Upon hearing Eyre 

for the Plaintiff, the Court was of O- 

pinion that the Judgment was regular, 
and that the Plaintiff might declare 

upon a Claiſum fregit in any Coun- 

ty, and that the Statute to prevent 

frivolons and vexatious Arreſts, made 

„„ no 
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no Alteration, but that when the Ap- 
pearance was entered by the Plaintiff 
for the Defendant, it was to all Intents 
and Purpoſes the ſame, as if the 
Defendant himſelf had entered the 
Appearance, that before the making this 
Act the Plaintiff might have declared 
in any County upon a common 
Clauſum fregit, for that Proceſs was 
only to bring the Party into Court. 


_ Holmes againſt Small, 
Mich. 4 Geo. II. 
JJV 5 
HE Plaintiff ſued out a Writ Ona Clauſum 
with an Acetiam in Debt, and + hag 
declared in Cale ; and the Queſtion Debt, the 
was, Whether the Plaintiff could de- Plaintiff may 


clare in any other Action than Debt ? Celare in any 


On hearing Counſel on both Sides, PR an Cal 
greed per Cur, that the Writ was af Action. 
Clauſum fregit, and by the Courſe of 
the Court upon a Clauſum fregit the 
Plaintiff may declare in any County or, on 2 
for any Cauſe of Action. Had this been a Præcipe quod 
Præci pe quod reddat, the Plaintiff could reddat, except 
not have declared in any other Action , 55 ond 
than Debt, except where a Declarati- then mult firft 
on is delivered by the By, but in that Ben“ * 
Caſe the Plaintiff muſt have delivered 
a Declaration in the Original Action, 
before 


Declaration. 


before he could deliver a Declaration 
by the By. 
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Hickeringil againſt Knight, in Caſe. 
The ſame againſt The ſame, in 
Debt. Mich. 6 Geo. 14 45 

| Thomſon. 
8 Clauſum fregit with an Acetiam 
in Caſe, and another Clauſum 


an Acetiam 


the Plaintiff fyregit with an Acetiam in Debt; the 
2 Defendant had ſigned a Non Pros in 
| each Action for want of a Declaration, 
the Plaintiff had delivered a Declara- 
tion in Covenant. Serjeant Girdler for 
the Plaintiff moved that one of the 
Non Proſſes might be ſet aſide on Pay- 
ment of Coſts, and that the other might 
be ſet aſide as Irregular. Rule to ſhew 
Cauſe. Darnal for the Defendant, 
We did not know upon which Writ the 
Declaration in Covenant was delivered; 
beſides Actions have been brought on 
the Judgments upon the Non Profſes, 
Declarations delivered and Judgments 
ſigned thereupon by Default, five Days 
after which, and not be fore, this Ap- 
- plication was made. Cur”, As a De- 
claration was delivered though in Co- 
venant, and foreign to both Writs, twas 


good as to one, Loth Writs being Clau- 
| ſam 
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fum fr egits, and not ſpecial, and as Irregularity 


in a Non Pros 
the Plaintiff did not ſay upon which it 0 late © be 


was delivered, the Defendant had his complained 
Flection to take his Now Pros on ei- A ater Judg- 


t 
ther. The Court would therefore have prong hank: 


made the Rules abſolute, but in Regard upon. 
the Plaintiff did not apply till after 
Judgments were ſigned in the Actions 


upon the Non Profſes, they 9 
charged the Rule. 


Ramsberry againſt Hoare. 


Eaſt. 4 Geo. II. 
Cooke. 


3 on Aa Bond nd an Exe - Declaration a- 
cutor Declaration! in the Debet _ 
and Detinet, Plea Plene adininiſtra- Debet and 
vit, Verdict for the Plaintiff. Pel/reld Detinet good 
moved in Arreſt of Judgment. Chap- wy TOO. 
ple for the Plaintiff ſaid it being after 

Verdict was helped by the Oxfurd Act 

17 Car. 2. 1 Lev. 224, 250. Cafes 

in Law and Equity 356. Allen 75. 


Sid. 379, 342. Cur, No Rule. 


Har- 


it £ wt 
1 
10 


— * 


140 y Declaration; 


Harvey, n en againſt 


Harley. Mich. 5 Geo. II. 
Coke. 


Declaration EBT by an Adminiſtrator, De- 
8 claration in the Deler and De- 
the Debet and het, Plea a Releaſe, Replication, 
Detinet. General Demurrer and Joinder. Ob- 
jection that the Declaration was in 
the Debet and Detinet. Poſtea the 
Plaintiff's Attorney moved in the Trea- 
ſury to amend on Payment of Coſts. 


Anonymus. 
Mich. 6 Geo. II. 


Declaration 24 Noc M Juſtice Firteſcue re- 
2 orted a Caſe, Burland 
Das and Filer, Paſeh 11 Ge. 1. where it 
good after was Reſolved by all the Judges in the 
Verdiet. Court of King's Bench, that a Decla- 
ration in the Pæbet and Detinet at the 
Suit of an Executor is good after a 
Verdict. Note; The fame Caſe is re- 

ported by the Name of Nezw/and and 

Filer, in the Modern Caſes in Law 


and Equity 356. 


Sherley 


Declaration. 


Saite Adminiſtrator, again 


Harvey. Eaſt. 6 Geo. II. 
Cooke. 8 | 
\ EBT by an Adminiſtrator, De- Nr e. 
claration in the Debet and De ar inike 
inet. The Defendant demurred; the Debet and 
Plaintiff joined in Demurrer. Tud 1 
ment for the Plaintiff; it is helped by 
the Oxford Act, and is the ſame as if 
after Verdict. "Hawfkin s for the De- 


fendant; 1 for the Plaintiff. 


Taker one, &c. againſt Hutchins. 
Mich. 4 Geo. II. 


. Ob jeant Chapple moved that Procced- Onan Attach- 


ment of Pri- 


ings might be ſtaid, the Plaintiff had vilege de Pla- 
ſued out an Attachment of Privilege d cito debiti, the 


placito debiti, and declared in Caſe 1 
and it Was inſiſted upon, that he ſhould claration by 
declare in Debt before he could deliver a the By in Caſe 
Declaration by the By in Caſe, and no Gard 1 
Declaration in Debt had been delivered. Debt. 
Upon hearing Baynes for the Plaintiff, 

Cur, Had the Writ been a Clanſun 

Fregit the Plaintiff could have declared 

in any Action; but this Attachment is 

in the Nature of a ſpecial Original in 

Debt. And the Plaintiff muſt declare 

in the original Action of Debt before 


he 


— 


4 erg Ext 
RE raed 
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On an Afton HE Plaintiff delivered a Decla- 
by Husband 


Declaration. 


he can deliver a Declaration by the 


By in Caſe. So a Rule was made 


to ſtay the Plaintiff's Proceedings. 


Wreeke and his Wife againſt Ro- 


bins. Mich. 10 Geo. II. 
Cooke. 


ration in the Original Action at 


and Wite the the Suit of himſelf and Wife, and ano- 


Husband can't 
deliver a De- 


ther by the By at the Suit of himſelf 


claration by alone. Motion to ſtay Proceedings on 


the By at his the Declaration at the Suit of the Hus- 


own Suit 
alone. 


band alone. Chapple for the Defen- 


dant ſaid that by the Practice of the 


Court a Declaration may be left by 
the By the firſt Term at the ſame Per- 


ſon's Suit, but not in any other Action; 
and in this Caſe the Action is at the 


Suit of the Husband and his Wife, 


and there is no Proceſs at the Suit of 
the Husband alone; therefore the De- 
fendant is not obliged to receive this 
Declaration by the By. Eyre for the 
Plaintiff ſaid that when the Defendant 
was in Court he might be declared a- 
gainſt at any Perſon's Suit, but this was 
denied by the whole Court; Eyre then 


inſiſted that the Plaintiff and his Wife were 
the ſame Perſon. To this the Court ſaid 
that ſo they were as to ſome Purpoſes, 


2 but 


ES 


Declaration; 


but in this Caſe they were not; for in 
the Action at the Suit of the Husband 
and his Wife, the Damages would have 
ſurvived to the Wife in Cafe the Hus- 
band had died, but in the Action at the 
Suit of the Husband alone, the Dama- 
ges would not have ſurvived to the 
Wife upon the Death of the Husband. 
Sir as Cooke, Deputy Prothonota- 
ry, ſaid that by the Practice of the 
Court the Plaintift may the firſt Term 
deliver to the Defendant as many De- 
clarations by the By as he would, and 
that upon producing a Writ at any o- 
ther Perſon's Suit, and delivering a 
Declaration, the Defendant was obli- 
ged to receive it, and the Plaintiff might 
proceed againſt the Defendant thereon. ” 
This, T homſon the Prothonotary and all 

the Secondaries denied to be the Prac- 
tice of this Court, and ſo did all the 
Practicers that were then in Court, 
_ (Borret, Prothonotary, abſent.) The 
Court made a Rule to ſtay the Plain- 
tiff's Proceedings on the Declaration 


delivered by the * at his own Suit a- 
lone. 


Hand 


144 Declaration. 
Hand, an Attorney, againſt Willet. 


Trin. 14 & 15 Geo. II. 
Thomſon. 


"Erjeant Belfield moved that 0 


Declaration 
may be deli- 
ved by the i) ings might be ſtaid on a Declaration 


Bud delivered by the By, for that after the 


2 tho Debt and Coſts on the firſt Declaration 
Oedt nan were paid, the Plaintiff delivered this 
firſt Declara- Declaration by the By, in the fame 
tion are paid. Perm with the firſt Declaration. Rule 
to ſhew Cauſe. Urlin and Milles for 
the Plaintiff ſhewed for Cauſe that a 
new Proceſs had been ſued out to 
warrant the ſecond Declaration, where- 
upon the Court diſcharged the Rule, 
and ſaid that the Defendant muſt have 
pleaded to the ſecond . Declaration, if 
there had not been a new Proceſs ſu- 
ed out ſince it was delivered of the 
fame Term with the firſt Declaration, 
notwithſtanding the Debt and Coſts on 


the firſt Declaration 1 were paid. 


2 Anony- 


* 
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Anonymus. 
Hil. 4 Geo. I. 
Cooke: 


Efendant arreſted on a feral Ot delivering 
Ca d h ] d B il, h h Declaration 
7 7as, an cld to Bal Nas qe bene eſſe 


four Days to put in Bail, yet in Hilary on a ſpecial 


or Trinity Term the Plaintiff may De- — 


liver a Declaration de bene eſſe in the 


firſt Day of the Term; and then give a 
Rule, and, if Bail be put in, in de- 
fault of a Plea may ſign Judgment 
when the Rule is out. 


1 Anderton 3 Moreton. 
Hil. 13 Geo. I. 

Coole. „ 
| PON a ſpecial Writ, Wan ee. 
a Declaration 

Oftal' Hil. or Oro Trin. A de bene eſſe. 

Declaration may be delivered de bene Declaration 
eſe, and a Rule to plead given there- can't be deli- 
on within the firſt four Days of the red iter the 
; | 1 15 
Term although no Appearance be en- ee * 


tered, but if the Declaration be not de- out, unleſs 


livered within the firſt four Days, an Appearance | 
Appearance muſt be entered by the 
Plaintiff for the Defendant before the 


be entered. 


Declaration can be delivered. 


L Ano. 


. 


146 Declaration. 
Anonymus. ET 
On bean IN ſpecial Writs the Plaintiff may 
Writs Decla- deliver his Declaration de bene 


per —_ eſſe before Appearance entered, but if 
bene eſſe be. the Plaintiff neglects to deliver the De- 


fore Appear- Claration, until the Time for the Defen- 


red, Jar hi 
duc mußt be dant to enter his Appearance be paſſed, 
delivered then the Appearance muſt be entered 


before Time before the Declaration can be deli- 
for Appear- vered. e gs 


ance expired; | 
Joy againſt Francia. 
Mich. 3 Geo. II. 
Cooke. 8 
Declaration "JO HIS was an Action by com- 
may de d mon Writ returnable on the ſe- 


e 2 cond Return of this Term, and upon 


mon Writ. the new Rule of Court made Mich. 


3 Geo. 2. for taking away Imparlances, 

the Plaintiff left a Declaration in the 

Office de bene efſe, and gave Notice 

thereof to the Defendant, and gave a 
Rule to plead; afterwards the Defen- 
dant enters an Appearance by Attorney, 
and the Plaintiff s Attorney called up- 

on the Defendant's Attorney for a Plea, 

and for want of a Plea ſigns Judgment; 

the Defendant moved to ſet aſide the 

Judgment, and inſiſted that having ap- 

peared 
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peared by Attorney, the Declaration 


ſhould have been delivered to his At- 
torney. Upon hearing Serjeant Chap- 
ple for the Plaintiff, and Serjeant Eyre 


for the Defendant, the Court held 


this Judgment to be regularly ſigned, 
and that by this Rule the Plaintift might 


deliver a Declaration de bene eſſe, and 


proceed in the ſame Manner as tho he 


had proceeded by ſpecial Original: 


Bredon againſ} Hope. 

Hil. 3 Geo. II. 
OTION in the Treaſury for Declaration 
1 an Imparlance to the next Term; Ar hgne 
the Plaintiff had taken out a common efle on a com. 
Writ, returnable on the ſecond Re- mon Writ. 
turn of this Term, and upon the F/- 
ſoin Day of the Return delivered a 
Declaration Je bene eſſe upon the new 
Rule Mich. 3 Geo. 2. but the Judges 
would not grant an Imparlance, as it 
would break through the new Rule, 


Re | Charl- 
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Charlton againſt Hankey and Alſop. 
Hill. 7 Geo. II. 


r 
On a Writ 3 FER 
bend ik gt" HE Writ was returnable on the 
firſt or ſecond _ ſecond Return of the Term 


Return of ® eng Mich. being the 27th Day of | 


Rs ON. the Plaintiff on the third of Noc. 

deliver a ag delivered a Declaration de bene eſſe, 

bene ige be. and on the ſame Day gave a Rule to 

fore the Time plead ; on the ſeventh of November the 
for Appear- Plaintiff entered an Appearance for the 

ce is out. 

Defendant, and ſigned Judgment for want 

of a Plea. Serjeant Chapple moved that 

this Judginent might be ſet aſide, and in- 

ſiſted that the Defendant had eight Days 

. after the Return of the Writ to appear, 

and that therefore the Plaintiff could 

not deliver a Declaration until the 


Time the Defendant had to enter his | 


Appearance was expired. Serjeant 
Darnal for the Plaintiff inſiſted that 
by the Rule of Mich. 3 Geo. 2. where- 
by . Imparlances are taken away, it is 
expreſsly provided, that upon Writs re- 
turnable the firſt or ſecond Return of 
any Term the Declaration may be de- 
livered ge bene efſe. The Court held 
this Judgment to be regularly ſigned. 


Chri- 


Declaration. 


Chriſtophory againſt Otto. 
Hil. 12 Geo. II. 


uy 
Erjeant Draper moved that the Declaration 
Judgment might be fect aſide, be- | in we Oh 

cauſe no Notice was given of the De- eſſe without 
claration ; the Caſe was this: The Writ au Notice 
was returnable on thefirſt Return of the Ben. 
Term; on the firſt Day of the Term a 
Declaration was left in the Office ge 
| bene eſſe, with Notice to plead in four 
Days; the Defendant did not put in 
Bail till after the four Days ; as ſoon 
as Bail was put in, the Plaintiff's At- 
torney demanded a Plea of the De- 
fendant's Attorney, and on the next 
Day ſigned Judgment. Serjeant Dra- 
per intiſted that Notice XF the Decla- 
ration being left in the Office ought to 
have been given to the Defendant's At- 

torney, or at leaſt to the Defendant 
himſelf. Rule to ſhew Cauſe. Hyxe 
for the Plaintiff. Cur', As the Writ was 
returnable on the firſt Return of the 
Term, the Plaintiff might leave his 
Declaration ae bene eſſe 1 in the Office, 
and give a Rule the Defendant ought 
to have put in Bail on the Appearance 
Day, and as he did not, it is not rea- 
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150 Declaration. 
ſonable that the Plaintiff ſhould be 
delayed; it is the conſtant Practice 
and has been ſettled in other Caſes, 
Notice is not neceſſary, Sed 0, 


Jones againſt Enderup. 
7, - Mb 2 Voo, 1L 
Declaration OTION that the Plaintiff 
in Aſault and IVI ſhould ſtrike out of the Decla- 


Battery, con- | | | 
hin thiny ration all the Counts but the firſt; the 


Counts, Court Caſe was this: The Plaintiff had de- 


refuſed to or- 


der any to be clared in Aflault and Battery in one 
ſtruck out. Count, got a Rule to amend on Pay- 
ment of Coſts, and delivered a Decla- 

ration containing thirty Counts. On 

reading an Affidavit of the Plaintiff 

that the Defendant had aſſaulted him 

ſixty ſeveral Times; and hearing Vi- 

taker for the Defendant, and Barnes 

for the Plaintiff, the Court would not 

order the Plaintiff to ſtrike out any of 

his Counts V 


Harper 


fie an Ktibrhey againſt 


Woodhouſe and others. 
Hil. 7 Geo. II. 


7 Lomiſon. 
"HREE Declarations for the Three Decla- 


ſame Aſſault, ordered to be re-; * * 
duced into one. The Plaintiff's Coun- _ 

ſel prayed Coſts, but the Court re- 

fuſed to give Coſts. Eyre for the 


3 3 Skinner for the Plain- 
t1 6 


Wood againſt Grace an Attorney, | 
Eaſter 13 Geo. II. 


A< TION brought by a Surgeon Declaration 
tor Medicines, Attendance, | Sc. e 225 
the Plaintiff's Attorney delivered a Counts. 
Declaration containing nine Counts; 

the Defendant moved that the Decline. - 

tion might be reduced to three Counts. 

Rule to ſhew Cauſe. On ſhewing Cauſe 

the Court ordered four Counts to be 
ſtruck out, and th remaining five to 

ſtand, 27g. an Indebitatn's Aſſumpſit & 
Quantum mernit, for Work and La- 

bour, the like for Goods fold and deli- 

vered, and an Indelitatus Aſſumpfit 

for Money laid out for the Detendant's 

Ute, which would be ſufficient to take. 


1. 4 in 
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I52 Demurrer. 
in the Plaintiff's whole demand. A. 


gar for the Plaintiff; Kertlely for the | 
Defendant. | 


Demurrer. 


Wrath againſt Roſe, 


Hil. 5 Geo. II. 
Borret. 


Irregularity 815 Feb. Erjeant Bi; c moved to » ſet 
Og aſide a Judgment for Irre- 
Books, when oularity ; ; the Plaintiff had obtained 
to be com- Judgment on a Demurrer, without de- 
. livering two Books to the Defendant's 
Attorney. The Court (Chief Juſtice 
abſent) made a Rule to ſhew Cauſe, 
* though Denton was againſt making 
| any Rule, and inſtanced the Caſe ot 
Smith and Jens; afterwards Chapple 
and Mynne ſnewed Cauſe. The 
Court agreed the Judgment was Irregu- 
lar, but diſcharged the Rule, becauſe 
the Defendant ought to have applied 

fooner, * 


Sutton 


Demurrer. 153 


Sutton againſt Laycon. 
a S Geo. IL 
Cooke. 
Erjeant Hawkins moved that the Leave to 
O Defendant might be at Liberty to nu 2 Be 
withdraw his ſpecial Demurrer, and plead theGe- 
plead the General Iflue. Rule to _ 
| thew Cauſe. Eyre for the Plaintiff ; Plaintit la. 
it appeared that the Declaration was ving loſt a 
delivered on the eighth of February Tra. 
laſt, and the Defendant's Agent being 
preſſed for a Plea, Demurred, where- 
by the Plaintiff was prevented trying 
the Cauſe at the Aſſizes. The Rule 
for ſhewing Cauſe was diſcharged, tho' 
the Defendant offered to pay Colts; the 
Court ſaying it would introduce Delay, 
and was a Contrivance to get over the 
Aſſizes. F 


Bellamy againſt Herring and others. 

„ 7 Geo: 1. „ 

T NEmurrer delivered after the Rule Demurrer de- 

| | cond 4 7 Iver 
was out, the Plaintift ſigned Judg- after Rule out. 

ment. Agreed per totam Curiam, he Plaintiff can't 
ought not to have ſigned Judgment gn ar 8 
without an Order of the Court or a Lt 
Judge. 


Butler 


154 Demurrer. 


Butler againſ# Houghton. 
Trin. 10 & 11 Geo. II. 
Thomſon. 


8 be. HE Plaintiff demurred ; the De- 


e dene fendant's Attorney delivered a 
Bock deliver. Joinder in Demurrer to the Plaintiff's 

on. Attorney; the Plaintiff's Attorney mo- 
ved for a Concilium, and then deliver- 
ed the Paper Book. The Queſtion was 
Whether he ſhould not have deliver- 
ed the Paper Book before he moved for 
a Cuncilium? Denton and Forteſcue 
(Chief Juſtice and Cmyns abſent) ſaid 
he ſhould, and held the ſetting down 

the Demurrer in the Paper to be e- 


gular. 


Durrant againſt Lynes. 


Trin. 10 & 11 Geo. II. 
Borret. © 


— UT here it was held quite o- 


moved for. therwiſe in full Court, with this 

Difference, that the Plaintiff had joined 
in Demurrer in this Caſe, and the Rea- 
fon of the Judgment was, that if the 
Defendant had full four Days Notice 
of the Conci/ium before the Argument, 
it was ſufficient, and no ways materi- 
al for the Defendant to know the pre- 

| ciſe 


Demurrer. 155 


eiſe Time when the Concilium was 
moved for. Draper for the Plaintiff; 
* for the De — 


Langton againſt Tuckwell. 


Mich. 1 2 Geo. II. 

dee 
VErjeant Girdler moved that the Joinder in 
Concilium might be ſet aſide, be- dee 
can the Plaintiff had not delivered a delivered ſo 
Joinder in Demurrer under Counſel's parate. 
Hand, Rule to ſhew Cauſe. Skinner 

for the Plaintiff, the Joinder was 
actually ſigned by Counſel, the Defen- 
dant's Attorney accepted and paid for the 

Paper Book in June laſt, and made no 
Objection till the Day before the Day 
appointed for Argument. Cr, Let the 
Rule be diſcharged with Colts, there 
is no Neceſſity to deliver a Joinder in 
Demurrer feparate from the Paper 


Book. 


Cal- 


K. n- RE ED 
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; Calverac FI his Wife 4 gain 
2 8 Pinhero. Mich. 13 Geo. II. 


T homſon. 
=: _— 4 3 \ EBT on Recognizance of Bail; 
| Fact joined the Defendant pleaded Nul iel 


fer alide. Record recuperationis; the Plaintiffs re- 
plied quod haberur tale Record, Oc. 
and deliver the Iſſue with a Day given 
for them to bring in the Record, 78. 
londay the oth of July; the Defen- 
dant's Attorney 4 80 that the Day 
for bringing in the Record might be 
deferred till the next Day, which be. 
ing complied with, he in the mean 
Time delivered back the Iſſue with a 
Demurrer to the Replication. The 
Plaintifts moved that the Demurrer 
ſhould be ſet aſide, that the Defendant's 
Attorney ſhould receive the Iſſue 
which he had returncd, and that the 
Plaintiffs might be at Liberty to very 
the Iflue at a future Day, to be ap- 
pointed for that Purpoſe. Rule to 
thew Cauſe. Mright and Draper for 
the Plaintiffs; Burnet and Fjre for the 
Defendant. Cur”, (Chief Tultice ab- 
ſent) You cant demur after Iſſue 
in Fact joined, if Iſſue be not 
properly joined; you have ſour 
| Days 


Diſcontinuance. 157 
Days to apply after Judgment MNz/7, 


if Judgment be given for the Plaintitt. 
Rule ablolute. 


Diſcontinuance. 


Hale, Adminiſtrator againſt N orton. 5 


Much. 6 Geo. II. 

Porret. 
Erjeant Chapple moved RY the On Difconti- 
Plaintiff, who was an Adminiſtra- Piauca the 


Plaintiff muſt 
tor, might bave Leave to diſcontinue pay Coſts tho 


| his Action without paying Coſts. Ser- ne be an Ad: 
jeant Eyre for the Defendant ſaid, that mr 

an Adminiſtrator ſhould pay Coſts for 

bis own Laches. Cur', If the Plaintiff 

diſcontinues, although he be an Admi- 

niſtrator, he muſt pay Coſts. Serjeant 

Chapple ſaid, that the Judges of the 

King's Bench had at the Side-Bar given 

an Adminiſtrator Liberty to diſcontinue 

without paying Coſts; a Day or two 

after Juſtice Forteſcue informed the 

Court, that he had inquired of the 

Judges of the King's Bench, and that 

they told him they did make ſuch Order 

at the Side-Bar, but that having con- 

ſidered of the Thing, they had diſchar- 


ged 


* * K ” — I OS 1-1-2 3 
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Whether a 
Plaintiff can 
diſcontinue 


Dilcontinuance. 
ged that Order, and made the . 


niſtrator pay Coſts. 


Hook, an Adminiſtrator, againſt 
Hay wood. Eaſter 13 Geo. II. 
CCire Facias to revive a Judgment 

recovered by the Plaintiff's Inte- 


without Leave hw; the Defendant craved Oyer of 


of the Court. 


the Letters of Adminiſtration ; which 


being defective, the Plaintiff proceeded 
no further on the Scire Facias, but ha- 
ving procured ſufficient Letters of Admi- 


niſtration, brought an Action of Debt on 


the Judgment in the Court of Kings 


Bench; the Defendant pleaded in A- 
batement, the Action by Scire Fucias 


| depending in this Court; the Plaintiff 
replied a Difcontinuance, which ha- 


ving been entered without Leave, the 
Defendant moved to have it ſet aſide. 


The Queſtion was, Whether a Plain- 


tiff could diſcontinue without Leave of 
the Court ; and the Practice was va- 


riouſly reported; but it not appearing 


whether the Roll on which the Dif- 


continuance was entered was brought 


in before or after the Plea in Abatement 


in P. R. the Rule to ſhew Cauſe Why c 


the Diſcontinuance ſhould not be ſet 


aſide was diſcharged, the Plaintiff con- 


ſenting 


ſenting to pay the Coſts of the Plea in 
Abatement, and that the Plaintiff ſhould 

be at Liberty to plead de novo. Prime 

for the Plaintiff; Agar for the De- 
fendant. | 


| Dower. 


HE Defendant's Attorney muſt Proceeding 
take care to caſt his Fſſo7n with Rooree we. 
the Clerk of the Eſſoins in due Time, Dower. 
or the Plaintiff will enter a Ne reci- 
piatur, after the Eſſoin is ended, which 
is five Returns, the Defendant muſt 
enter his Appearance with the Filacer, 
and pray the View, he muſt then ap- 
pear in Chief and receive a Declara- 
tion. 


Strangeways againſt Ayſcough. 
Mich. 4 Geo J. 
Cooke. 1 . 
OW ER. Judgment by Default. Notice mut 

Agreed that Notice muſt be given * gn of 
of Executing the Writ of Inquiry, Dower. OM 
though the Defendant be not in Court 
by Attorney. Writ of Inquiry ſet a- 
ide for want of Notice. 


2 Chaplin 
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Dower. 


Chaplin againſt Chaplin. 
| Eaſter 4 Geo. II. 


| Lon wr N Dower. Agreed per Curi am, 
apply to the 1 The Defendant cannot make an 


Court till he Application to the Court until h 
_—y pplic Court e has 


in Chief. appeared in Chief. Chapple for the 
7 Plaintiff, Eyre for the Defendant. In 
3 Caſe the Defendant had counter- 
pleaded the View, and moved the 
Court for Oyer of the Writ of Dower, 
but the 4 0h was denied for the Ren- 

fon above mentioned. 


Freeman and hos Wife, late Wife 
of Samuel Sparrow, Demand- 
ants; Cranham and others, 


Pies Eaſter 8 Geo. II. 
T homſon. 


Grand Cape 


ſet aſide be- N Dower. Serjeant Ir iebt 3 
cauſe not pro- 1 to ſet aſide a Grand Cape becauſe 


claimed 14 the Summons was not proclaimed at 
ing e the Church-Door, fourteen Days be- 
fore the Return, purſuant to the Statute 

31 Ne 3. ſeft. 2. The Court made 
a Rule to Tow Cauſe, and no Detence 
being made, the Rule was made abſo- 


Jute on ABdai it of Service. 


2 © Eſebiment. 
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Ejedment. 


Fitchet, Leſſee of Parry, againſt 
Jones. Trin. 10 & 11 Geo. II. 
Cooke. > x 


. [ I Jectment for five Tenements and rjeament (in- 
one Acre of Land. Judgment a- ter alia) for 

inſt th ſual Ejector; Serjeant nee 

7757 the calual Ejector; Serjeant ments incer- 

Wright moved that it might be ſet a- tain. 

ſide for Incertainty in the Parcels, is. 

as to the five Tenements. Rule to 

ſhew Cauſe. 


Fenn againſt Denn. 
„„ oo lh 
Au for Judgment granted in an Eæament for 
Ejectment for Lands in the Coun- Lands in 
ty of Denbigh in Wales, on the Mo- 
tion of Serjeant Birch. 


. 


5 8 

Infant Teflor L. Jectment. Serjeant Hawkins mo- 
of the Plain- d te di il 5 
tir not obli- ved to ſtay Proceedings until the 


| Declaration Sr Chapple moved for Judg- 


material. the Notice to appear was for this pre- 


162 Ejectment. 


Roe, Leſſee of Fitzherbert, againſt 
i Tin. 10 Geo. ., 


ged to give Leſſor of the Plaintiff gave Security to 
eccurity for the Tenants in Poſſeſſion for Payment 
of Coſts, the Leſſor of the Plaintiff 
being an Infant. Serjeant Skinner, 

contra, on a Rule to ſhew Cauſe, and 

ſaid no ſuch Thing was ever granted, 

and he believed never asked before. 

Cur” unanimous in diſcharging the 

Rule, and Comyns ſaid he had known 

4 denied. Reeve, Chief Juſtice, ab- 

ent. . . py 


York, Leſſee of Chambers, againſt 

Ferris. Mich. 4 Geo. II. 

wh wei ment againſt the caſual Ejector; he 

4 Geo. 2. in- acquainted the Court that the Decla- 

ſtead of 3 & ration was intitled Trin. 4 Ceo. 2. and 
4, &c. not 

ſent Mich. Term, the Declaration 

ſhould have been intitled, Trin. 3 G 4. 

Cur', Had there been no Title to the 

Declaration it would have been good, 

and the Notice is dated at a Day cer- 

tain 


tain, but that the Tenants may have 
an Opportunity to apply to the Court, 
let there be a Rule for Judgment on 
the ſecond Day of next Term upon 
Notice to the Tenants. Note; This 
was a Country Ejectment. 


Hodgſon, Leſſee of Kender, againſt 
Maſon. Eaſter 8 Geo. 1I. 
Borret. ; ? 
Erjeant Birch moved that the Judg- Declaration 
ment ſigned againſt the caſual E- Vee 
jector might be ſet aſide. Rule to cation wich 
ſhew Cauſe. Skinner for the Plaintiff, det 10 5 
This was an Ejectment for Land in lay Term. 
the County of Halford, a Declaration 
was delivered in laſt Trinity Vacation, 
with Notice to appear in Hilary Term 
following (taking no Notice of Micha- 
elmas the intervening Term); two of the 
Tenants had appeared of Michaelmas 
Term, the Plaintift's Attorney ſearch- 
ing the Filacer's Book for an Appear- 
ance of Hilary 'Term, and finding no 
Appearance of that Term, ſigned Judg- 
oo againſt the caſual Ejector. Cur 
his Judgment is regularly figned, the 
Tenants ſhould have appeared as of the 
Term mentioned in the Notice, but 
as the Right has not been tried, let 
| 6 the 
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I64 Ejectchment. 
the Judgment be ſet aſide on Payment 
of Coſts, Oc. 1 1 


Scrape againſt Hunt. 
r 


Declaration J  Eclaration in Ejectment delivered 
prog ron before the Efſoin Day of Hilary 


delivered be- Term, and the Demiſe laid on the firſt 


fore the Eſ- ＋ he” ' WO 7 
ſoin Day of Day of 7 anuary, which was after Mi. 


Hilary Term CHaclmas Term, and therefore the 
and the De- Declaration could not be a Declaration 
3 Day of Michaelmas Term. And now 
of January. Baines moved for an Imparlance till 
next Term, and compared this Caſe to 
a ſpecial Original, where the Cauſe of 
Action aroſe after the Teſte of the 
Writ. Upon bearing Bridges for the 
Defendant, the Court would not grant 
an Imparlance, and ſaid that an Eject- 
ment was the the Creature of the 
Court, and the Demand was from the 
Time of the Service of the Declara- 
tion. 
Note, If Judgment in this Cafe was 
entered againſt the caſual Ejector, the 
Tenant in Poſſeſſion could not take Ad- 
vantage of this Error, becauſe he was a 
Stranger to the Action; if the Tenant 
in Poſſeffion appeared, a new Declara- 
tion of Hilary Term would be deliver- 
cd, and then all would be right. 
Kir- 


ay” 7 


Ejectment. 0 


Kirwood, Leſſee of Brace, e 
Backhouſe. Mich. 6 Geo. II. 


Wer. | 


"'O'TION for Nan ent in Eject- Declaration 
ment, the Perſon who went to in Eje&tment 


frve ide Declaration in Eje&ment en the. 
Door, &c. 


knocked at the Door of the Houſe, the notwell ſerved 


Wife of the Tenant in Poſſeſſion open- the! Tenant 
ed a Wicket in the Door, and the Per- — 3 
ſon acquainted her with the Contents 8 
of the Declaration, and read the Sub- 


ſcription to her; the Wife immedi- 
ately ſhut the Wicket: W hereupon the 
Perſon fixed the Declaration upon the 


Door ; the Husband, who was the Te- 


nant in Polleffion, had acknowledged 


that he had received the Declaration 
the ſame Day. The Chief Juſtice and 
Denton thought that the Declaration 
was not well ſerved, Price and For- 
teſcue thought i was. No Rule. 


Eirbeck againſt Hughes. 
Hil. 7 Geo. II. 


Jectment. Serjeant Skinner moved Afidavit of 
for Judgment againſt the caſua] Service of 


Ejector; the Affidavit of Service of n 


on the Tenant 
the Declaration ſet out that the Depo- or bis Wife, 


M * nent incertain. 


- . r 1 — 3. Scion : r 
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166 Ejeckment. 
nent ſerved 4. B. the Tenant in Poſ- 
ſeſſion or C. his Wife. Cur, This 
Affidavit is not certain as to either. 
No Rule. 3533 


Bate, Leſſee of Baker, againſt Tip- 
CCW 
,, 
Affidavit of OTION for Judgment againſt 
WES the caſual Ejector; the Affidavit 
on two, who Was, that the Deponent did deliver the 
4 3 Declaration into the Hands of the Wife 
nant, incer. Of Nathaniel Bates and to Benjamin 
min. Tipping, which ſaid Nathaniel Bates 
and Benjamin Tipping are, cr one of 
them is Tenant in Poſſeſſion. Cur”, 
This Affidavit is incertain. No Rule. 


Halſal, Leſſee of Lord Lee, 
againſt Wedgewood. 

_...- Bat. 7 Geo. IL 
Cooke, 55 


1 carne Erjeant Hlaæuſlins moved for Judg- 
tendered, re- . 8 : 
fag and je ment againſt the caſual Ejector, 


on the Premif- Upon an Affidavit of a Tender of the 
les in the Te- Declaration to the Tenant in Poſſeſſion, 


5 P 5 a | 
reel ſci. Who refuſed to accept it, and got a Gun, 


ent. and threatened to ſhoot the Perſon who 
tendered the Declaration to him; where- 


upon the Perſon threw the Declaration 
don 


Ejeckment. 

down and left it on the Premiſſes in the 

Tenant's Preſence. Cur, Take a Rule 
for Judgment N; this is like the 

Caſe of continual Claim, where the 

Party comes as near to the Land as he 
can to make his Claim. The Chief 

| Juſtice ſaid it would have been a good 
Delivery, if there had been no Violence 

offered, iince the Declaration was ten- 

dered, retuſed and left on the Premiſles 

inthe Tenant's Preſence; this differs from 

the Caſe of Kirwood and Backhoe, 

Mich. 6 Geo. 2. Antea fo. 165. There 
was no Tender of the Declaration. 


Goodlad, Leſſee of Roundel, 
a  againſs Jefferſon. 
ie. 
Borret. „ 
S Hear moved for Judgment Declaration 
) againſt the caſual Ejector, upon {erveCon Te 
Affidavit that the Tenant's Siſter was and Receipt 
ſerved with the Declaration in Eject- acknowledy- 
ment, and acquainted with the Contents id 
of it before the Eſſoin Day of the Term, 
and that on the 'T'wenty-fourth Day of 
June, which was after the Fſſoin Day, 
the Tenant acknowledged that he had 
received the Declaration. C], Let 
Judgment be ſigned againſt the caſual 
EjeQor, unleſs the Tenant ſhall ap- 
M 4 pcar 


168 Ejectment. 


pear within ſix Days after Notice of 


this Rule. 


Tupper, Leſſee of Mercer and 
Woollet, againſt Doe. 
Hl. 13 Geo, IL 


Service of a HE delivering a Declaration in 
Declaration Eiedt lee 1] 
in Ejectment jectment to the Church wardens 


on theChurch- ad Overſeers of the Poor of a Pariſh 


warcens and who rented the Tenement in Queſtion 
Overſeers of 


*he Pore of a for the Habitation of their Poor, and 


Farim. did not otherwiſe occupy it, deemed 


good Service, and a Rule for Judg- 
ment made on the Motion of Serjeant 
Agar. 


Moulden, Leſſee of Cambden, 


againſt Wrangham. 
Hil. 5 Geo. II. 


Foley. . 
What Afﬀida- N a Motion for Judgment in Eject- 
vit neceſſary | ment on the late Act of Parlia- 


on Motion for 
Judgment on 


the late Act. Tenant, it is neceſſary to ſet out in the 
Affidavit that there is no Tenant, that 


there is Half a Year's Rent in Arrear, 


and that there is no Diſtreſs on the Pre- 

miſſes ſuſhcient to countervail the Arrears 

of Rent, and that there is a Covenant 
con- 


ment, 4 eo. 2. C 28. If there be no 
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_ Ejectment. 169 
contained in the Leaſe, by which the 
Leſſor of the Plaintiff had and now 
hath a Power of Re- entry. 


Poſitive, Leſſee of Parſons, againſi 
Negative. Mich. 6 Geo. II. 

Porret. | | 
24 Nov. QQErjeant Corbet moved for Sc 

| Judgment in Ejectment, on 3 
a. vacant Poſſeſſion in Middleſex. Cur, Middleſex, 
The Rule of Trin. 32 Car. 2. limiting te 5 
the Time for moving for Judgment in toy Ties in 
Ejectments in London and Middleſex, Term. 
does not relate to vacant Poſſeſſions. 
Rule for Judgment. 


Gulliver againſ# Appleyard. 
Mich. 4 Geo. II. 

30 Oct. OTION to ſet aſide a Confeſling 
| Verdict in Ejectment, for 14% #nty 
a Variance between the Iſſue delivered Trial will not 
and the Record of Ni, Prius; the bar the De- 
Defendant being called in the Iflue, cnn Ad. 
Appleby, the Plaintiff inſiſted that vantage of a 
the confeſſing Leaſe, Entry and Ouſter Jan de . 
was a Defence, and thereby the Vari- ſue and Re- 
ance cured. The Counſel for the De- cord of Niſi 
fendant inſiſted that they muſt have 
confeſſed Leaſe, Entry and Ouſter, or 


elſe the Deſendant would have been 
out 


Erhfectment. 

out of Court, and he only did it in 
purſuance of the Rule by Conſent. 
Agreed per totam Curiam, that the 
confeſſing Leaſe, Entry and Ouſter 
was not ſuch a Defence as would 
prevent the Defendant from taking Ad- 
vantage of the Variance, and there- 


fore the Rule was made abſolute for ſet- 
ting aſide the Verdict. 
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Jones, Leſſee of Thomas, againſt 
Hergeſt. Mich. 8 Geo. II. 
r : 
The like Re- O Erjeant Eyre for the Defendant, mo- 
ſolution. ved to ſet aſide a Non Pros at the 
” Aſſizes, for Default of confeſſing Leaſe, 
Entry and Ouſter, there being a mate- 
rial Variance between the Iſſue deli- 
vered and the Record of NV Prius. 
Serjeant Chapple for the Plaintiff inſiſt- 
ed that this being a Now Pros the 
Parties were out of Court, and that 
if the Defendant would have taken Ad- 
vantage of the Variance, he ſhould 
have confeſſed Leaſe, Entry and Ouſter, 
which would have prevented a Non- 
ſuit. In anſwer to this it was ſaid, that 
if the Defendant had appeared, and 
confeſſed Leaſe, Entry and Ouſter, it 
would have been making a Defence, 
and then he could have taken no Ad- 
vantage of the Variance; ſo the Que- 
{tion 
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ſtion was, Whether appearing and 
confeſſing Leaſe, Entry and Ouſter, | | 
was making a Defence re | 
Defendant ſhould have appeared and 
confeſſed Leaſe, Entry and Ouſter ; and 
his doing that would not have been I 
making a Defence, ſo as to have hinder- | 
ed him from taking Advantage of the Va- | 
riance; and fo it was determined in this 
Court, Gulliver againſt Appleyard, 
Mich. 4 Geo. 2. But as this Caſe was in 
Ejectment, where the Poſſeſſion would 
be altered without having the Merits of 
the Cauſe tried; the Court ſet aſide the 
Non Pros. But becauſe the Defendant 
had not confefled Leaſe, Entry and Ou- 
ſter, it was ſaid he ought to pay Coſts ; 
therefore the Rule was that the Non Pros 
ſhould be ſet aſide on Payment of Coſts. 


Anonymus. 


Eaſter 1 Geo. II. 
HERE a Verdict in Eje&- Hon the Pe- 


” fendant is to 
ment is for the Defendant, or recover his 
the Plaintiff becomes nonſuited upon E- Cofts in Eje&- 
vidence, a Capias ad Satisfaciendum 
muſt he made out againſt the Plaintiff, 
and the Coſts demanded of the Plaintiff's 
Leflor. Ruled, that to deliver a Copy 
of the Writ is not neceſſary, Shew- 
ing it, is ſufficient. Where the —_ 

| Sy 


Leſſor of 


becomes nonſuited for not confeſſin 
Leaſe, Entry and Ouſter, the Coſts 
are taxed on the Rule by Conſent, and 


Judgment ſigned againſt the caſual E- 
jector. 


Wright, Leſſee of Betts, againſt Hall. 
Hill. 13 Geo. 


GREED per totam Curi- 
am, that the Leſſor of the 
Plaintiff. Plaintiff can't be brought into Con- 
tempt for Non- payment of Coſts, upon 

a Nonſuit ſur Eeidence, unleſs he be 

ſerved with the Rule by Conſent as 


well as with a Copy of the Capias 
ad Satisfaciendum. 


Of demand- 7 Feb. 
ing Coſts of 


Goodright, Leff ee of Rovet, Againſt 
Vice. Trin. 13 & 14 Geo. II. 
T homſon. 


; | | 'HE Plaintiff being nonſuited at 
oa pg dom the Aſſizes becauſe the Defen- 


the Plaintiff is dant did not confeſs Leaſe, Entry and 
nonſuited for 


not conſeſing Ouſter, ſigned Judgment "againſt the 


Leaſe, try, caſual Ejettor, ſued out a Hieri Fa- 
Role by Con. Cid againſt the Defendant Vice, and 
e by Con n- 


ſent. took his Goods in Execution. Serjeant 
. Wynne moved that the Heri Facias 
might be ſet aſide, and Reſtitution made 
to the Defendant, the Judgment being 


againſt 
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againſt the caſual Ejector, and not a- 
gainſt Vice. Rule to ſhew Cauſe. 
Huſſey and Draper for the Plaintiff. 
Cur', Let the Fieri Faciàas be ſet aſide, 
and the Goods be returned, the Plain- 
tiffs Remedy being upon the Rule 
by Conſent; let the Plaintiff s Attorney 
pay the Colts, the Defendant conſenting 
not to proſecute an Action he had 
brought on this Occaſion in B. R. 


Ellis, Leſſee of Lord Faulcon- 


bridge, againſ® Knowles and 


others. Eaſter 7 Geo. II 
Thomſon. : 


H Jefiment: Some of the Defendants Ponte bs 
L appeared by one Attorney, and ye Defen- 
ſome by another; at the Trial ſome dants do not 
of the Defendants appeared, and con- _ Lon, 
felled Leaſe, Entry and Ouſter, the at the Trial. 
others would not confeſs Leaſe, Entry 

and Ouſter; the Plaintiff had a Ver- 

dict againſt thoſe who appeared and 

confeſſed Leaſe, Entry and Ouſter; 

but the Defendants who did not con- 

feſs Leaſe, Entry and Ouſter had a 

Verdict found for them, by the Di- 

rection of the Judge. Serjeant Dar- 

neil moved that the Defendants who did 

not confeſs L-afe, Entry and Ouſter, 


might 


r Nee ed DE he 


Proceedings 
in Ejectment 
ſtaid till Coſts 


Ejectment. 
might pay Coſts to the Leſſor of the 
Plaintiff, and that the Plaintiff might 


be at Liberty to ſign Judgment againſt 


the caſual Ejector, and take Poſſeſſion 
of the Land in the Poſſeſſion of thoſe 


Defendants. Rule to ſhew Cauſe, 


which was afterwards made abſolute 
on Affidavit of Service. 


Pendock againſt Johnſon. 
Trin. 6 & 7 Geo. II. 
TBomſon. Sp 
OTION to ſtay Proceedings in 
an Ejectment, till the Colts of 


of a former Non Pros for not entering the Iſſue in 


Fje&ment 
paid. 


a former Ejectment for the ſame Lands 
were paid; the Coſts of the Non Pros 
had been demanded of the Plaintiff's 


Attorney, the Plaintiff being beyond 


Sea. Rule to ſhew Cauſe. After- 


terwards made abſolute on Affidavit of 
Service. 


Benn 


Ejectment. . 


Benn, Leſſee of Mortimer, againſt 
Denn. Trin. 13 Geo. II. 
wBoret. 8 _ | 
Erjeant Bootle moved that Proceed- Eiectment not 
ings in this Ejectment might be 2 9 2 
ſtaid till the Coſts of a former Eject- merEje&ment 
ment were paid; in the former Eject- aid where | 
ment a Verdi& had been found for the in Cuſtody 
Defendant, and Mortimer the Leſſor for thoſe 
of the Plaintiff, was in Cuſtody upon Oe. 
an Attachment for Non-payment of 
thoſe Coſts; the Court deemed the 
Attachment to be in Effect an Execu- 
tion, and as the Defendant had the Bo- 
dy of the Leſſor, they refuſed to make 
any Rule, „„ 


Goodright, Leſſee of Parker, 
VVV 


Mich. 9 Geo. II. 
T homſon. = 


E rasten Compyns and Glyde, Ser- Leſſors Name 

I jeants, moved that the Judgment pat ef ehe- 
in this Cauſe might be ſet aſide, and ration Which 
the Poſſeſſion reſtored, becauſe there weites the 

was no Leſſor's Name in the Declara- rae 2 
tion delivered to the Tenant in Poſ- 


ſeſſion. Rule to ſhew Cauſe. Chap- 
a — ah 


— — — e  - 


Ejectment. 
k LG ple and Eyre for the Plaintiff, ſaid 
l though the Leſſors Name was omitted 
| in that Part of the Declaration, which 
| recited the Writ, yet he is named in 
li the Body of the Declaration, 2g. he 
„ the ſaid Robert Parker had demiſed, 
7 Sc. Cur), That is ſufficient. 
|  Goodright, Leſſee of Ruſſel, 
| Againſt Noright. | 
N Mich. 12 Geo. II. 
i Irregular Udgment againſt the caſual Ejector 
Jiu was ſet aſide for Irregularity, and 
| | Hector, Writ the Poſſeſſion ordered to be reſtored ; 
of Reſtitution but the Leſſor of the Plaintiff who 

_ ordered  with-held the Poſſeſſion abſconding, the 
þ . Rule for reſtoring the Poſſeſſion pro- 
= , ved ineffectual. Serjeant Eyre moved 
1 on Behalf of the late Tenant for a 
ö Writ of Reſtitution. Cur”, Take the 
I „ 1 
4 Good- 
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Serjeants, moved on behalf of the Te- 


e 


Ejectment. 


London againſt Hill, an Attorney. 
Four other Cauſes againſt The 
Same. Trin. 5 & 6 Geo. II. 


Porret. 


IVE ſeveral AGond were Action againſt 
an Attorney 


brought againſt the Defendant, fer appearing 
who was an Attorney, for appearing : and pleading 


in Ejedment 
and pleading for the Plaintiffs in an 3.9 yoo 


Ejedtment without their Conſent and chority. 


Direction. Chapple, Eyre and Chmyns, 


Serjeants, moved that it might be re— 
fer d to the Prothonotary, to ſee whe- 


ther the Plaintifls had ſuſtained any 


and what Damage, and if any, the PE 
fendant ſubmitted to pay it. Cur, 
is hard on the Attorney to have 1655 


Actions brought againſt him, if he had 
Authority from the proper Landlord, 


he deſerves the Protection of the Court; 

let the Plaintiffs ſhew Cauſe why Pro- 

ceedings ſhould not be ſtaid. Inſtead Leave tou ti 
of ſhewing Cauſe, Darnal and Bapnes, draw the 


leas. 


nants in the Ejectment Cauſe, who 


: were Plaintiffs in theſe Actions, that 


they might have Liberty to withdraw 


their Pleas, pleaded by the preſent De- 


fendant. Rule to ſhew Cauſe. Chap- 


Ple, Eyre and Compus ſhewed Cauſe. 


Ci”, As the Pleas were pleaded by an 
N Attor- 


Attorney who had no Authority, they 
are not the Pleas of the Parties, let 
them be withdrawn; this is not the 
Caſe of old Tenants and old Land- 
lords, in ſuch a Caſe the Court might 
: interpoſe, but not in a doubtful or con- 
= N troverted Title. On ſhewing Cauſe 
the Attorney Why Proceedings ſhould not be ſtaid 
_ -n - by Conſent, let it be refer d to the 
Cos. Prothonotary to tax the Plaintiffs their 
whole Coſts, which are all the Da- 
mages the Plaintiffs have ſuſtained. 


Erroz. 


Thornhill, Leſſee of the Duke and 
Ducheſs of Hamilton, againſt 
Fleetwood. 1 
Hil. 12 Anne. 
Foley. TT 
[Song 8 in Ejectment on a Special 
ter Verdict ) Verdict for the Defendant, wha 
for Defen- brought by the Plaintiff. Agreed per 
__ totam Curiam, no Bail requirable on 
Bail neceſſary. this Writ of Error. 


Bloom- 


Erro!. 


| Bloomfield and his Wife againſ# 

Shortridge, Heir at Law. 
Mich. 7 Geo. I. 

L RROR brought by an Heir at 


Bail. 


Goodritle againſt Bennington. 
| Trin. is & 11: Geo; He © 
Cooke. © 1 


Bail in Error 


: by an Heir at 
Law on a General Judgment by 1% on 4 


Nit dicit. Agreed he ſhall give Judgment by 


Nil dicit. 
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LL Jecment, Verdict for the Plaintiff, In Erroron E- 
L Writ of Error brought, and Bail ment, the 
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Plaintiff in 


put 1n. Serjeant Eyre moved that the Error may 


Bail might juſtify. Agar, for the Defen- 
dant in Error, obje&ed, that by the Stat. 


give Bail and 


— comm >< __c>— anmcy————n — — 
— —— — —— — — 
7 2 
= 8 . SR; OA A > 
> * —_ I) 


himielf en- 


I 6 G 17 Car. 2. C. 8. |. Zo it Was re- ter into the 
quired that the Plaintiff in Error ſhould _ 


himſelf enter into the Recognizance in 
Caſes of Ejectment and Dower. Eyre 
_ urged that two Perſons becoming Bail, 
gave the Defendant in Error a better 
Security than he could have had in 
Caſe the Plaintiff in Error had alone 
entered into the Recognizance. The 
Clerk of the Errors ſaid the Practice 
was both ways. Cur”, Let the Bail juſti- 
fy, and if the Plaintiff in the Ejectment 
M3 thinks 


180 


Erroꝛ. 


thinks that the Writ of Error is not a 
Superſedeas, becauſe the Plaintiff in 
Error has not entered into the Recog- 
nizance, let him proceed at his Peril. 


Doe, Leſſee of Godfrey, againſt 
Luſhington. Mich. 1 2 Geo. II. 


 Borret. 


Error in E- 
jectment, the 
Party may 
give Bail and 


need not enter 


into a Recog- 
nizance. 


ſectment, Verdict for the Plaintiff, 

Writ of Error brought by the De- 
fendant, who puts in Bail, but he him- 
ſelf did not enter into the Recognizance. 
Serjeant Draper for the Plaintiff, mo- 
ved for Leave to take out Execution, 
becauſe by the Stat. 16& 17 Car. 2. c. 8. 


. z. the Party who brings a Writ of Er- 
ror aſter Verdict in Dower or Ejectment, 
is to become bound. Rule to ſhew 
Cauſe. Mright for the Defendant ſaid 


that good Bail was put in, who had ju- 
ſtited, and that was a better Security 
to the Plaintiff, than if the Defendant had 
alone become bound. Cur”, The Plaintiff 
has a better Security than he is intitled 
to, diſcharge the Rule. Bail in Error 
cannot be taken by a Commiſſioner in 
the Country, and it would be very hard 
to oblige a Defendant who lives at a 
great Diſtance from London to come 
into Court to enter into a Recogui- 
zance in this Caſe. 

Roe, 


Erroꝛ. 181 


Roe, Leſſee of Humfreys, a- 
gainſt Collier. 


Eaſter 15 Geo. II. 
Thomfon. 


*HE Defendant not confeſſing Caſual Fjea- 
Leaſe, Entry and Ouſter, the 3 

plaintiff was nonſuited at Oxford Aſ- 

ſizes ; and thereupon Judgment was en- 

tered againſt the caſual Ejector. Ser- 

jeant Mynne moved for an Attachment 

againſt John Adney,. the Defendant's 

| Attorney, for bringing a. Writ of Er- 

Tor in the Name © Roe, the caſual E- 

jector, Rule to ſhew Cauſe. Urliy 

for Adney ; it appearing that Adney had 

been informed by ſome of the Curk- 

tors Clerks, that a Writ of Error lay 

in this Caſe, the Rule for an Attach- 

ment was diſcharged ; but the Attorney 

was ordered to pay Coſts, and to Now 

Pros the Writ of Error at his own 

Charge. 


| | | 4 
N23: Robe 1 


182 Erroz. 


Robe againſt Smith. 
Trin. 13 Geo. I. 


1 HE fame Rule was made as in 
Judgment Ak the Caule of Fackſon and Duck- 
pending a of auten fo. 55. that the Plaintiff ſhould 
Writof Error, | | | 
dhe Plaintiff have Leave to proceed to Judgment, 
7 roceed but not to take out Execution till the 
to ju ent, X/. | 2 

dat as Writ of Error was determined. 
Execution till Error determined. 


Berry againſt Bourk. 

-cuon of 7) Jynes moved to ſlay Proceedings 
Judgment upon 2 Action of Debt ON Aa Judg- 
1 2 ment, there being a Writ of Error 
ror, the Plain. depending. Cur, If you will give 
tiff may pro- Judgment, we will ſtay the Plaintift 
ceed to Judg- from taking out Execution. The Caſe 


ment, but not | ; . 
to Execution Of Che againſt Alam, Trin. 9 Geb. I. and 


till Error de. achſon and Duchet, Hil. 13 Geo. 1. 
termined. gnten fo. 55. were cited. Cu, We 
will not put the Plaintiff to the Trou- 
ble of Proceeding to Judgment, but if 
you would have us do any Thing for 
you, give Judgment; upon this a Rule 
was made for the Plaintiff to ſhew 
Cauſe why Proceedings ſhould not be 
3 ſtaid 


ſtaid till the further Order of the Court; 
upon the Defendant's giving Judgment, 
Poftea made abſolute. 


Humphreys againſt Daniel. 
Eaſter 9 Geo. II. 
Cooke, DO „„ 

N Action of Debt was brought Debt on a 
on a Judgment pending a Writ Zug ment. 
of Error in the Original Action, the Writel Ener: 
Plaintiff proceeded to Judgment and and Judgment 
took out Execution, the Defendant xa * 

| e | G the Plaintiff 

moved to ſet aſide the Execution. The may take out 
Court determined that the Plaintiff Execution if 
might take out Execution notwith- eee 
ſtanding the Writ of Error, and that to have it 
if the Defendant would have ſtopped *- 

him from taking out Execution till the 

Writ of Error ſhould be determined, 

he ſhould have applied to the Court for 

that Purpoſe. CHapplꝭ for the Plain- 

tiff; Corbet for the Defendant. ide 

Poſtea fo. 186, Sewift againſt Tic l. 


KT: BP LES * 4 
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184 Erros. 


Spinks againſt Bird. 
Eaſter 10 Geo. II. 


Thomſon. 
His Revo HE Plaintiff recovered, and 
brought the | 524 R 
PHI can't thereupon ſued out an Exigent 


proceed to in order to outlaw the Defendant, to 


_ outlaw the which Exigent the Defendant find out 


Defendant on 


the Judgment. a a Superſedeas, having brought a Writ 


of Error on the Judgment. 

The Plaintiff moved to quaſh the 
Superſeaeas. 

Contra, for the Defendant, A Writ of 
Error is a Superſedeas to the Exigent. 
i Lent. 53. Codbolt 439. Cro. Fac. 
242. 8 N 309. b. pl. 10. Oficina bre- 

cum Theſaurus brevium 299. 
Clift's Nuri 693, 694. 2 Cr. 342, 

532. The Writ of Error bears J eſtc 
the 12th of Febriy ary, the Exigent bears 
Teſte the 7th of February, ſo the Writ 
of Error was ſubſequent to the Exi- 
gent. 

The Plaintiff inſiſted that Proceedings 
after Judgment are difterent now to what 

they were formerly, for now the Plaintiff 
may bring Debt on the Judgment after 
a Writ of Error, whereas formerly he 
could not; therefore in this Caſe, as the 
Party is not amenable to Tuſtice, the 
Plaintiff may proceed t to outlaw 1 

FL Q 


Erroꝛ. 


ſo as he does not take out Execution 
againſt the Party upon the Outlawry. 
i Roll. Abr. 177. Dr. Drury's Caſe, 
Ditto. 777. f. pl. 3. the Defendant ſuf- 
fers no more Inconveniency by being 


Outlawed upon the Judgment, than if 
a new Action was brought upon the 


Judg ment. 


Chief Juſtice, Is the Outlawry a 
Proceeding to Execution or not? for a 


Writ of Error is allowed on both 
Sides to be a Super ſedeas to ſtay Exe- 


cution, it ſeems to me to be a Pro- 
ceeding to Execution, See the Words 


of the Exigent. As to the new Practice 
of ſuffering the Plaintiff to bring Debt 
on the Judgment pending a Writ of 


Error, and to proceed to judgment 


thereupon ; it hath always been con- 
ſtrued to reſtrain the Plaintiff from ta- 
king out Execution ; therefore this, be- 


ing a Proceeding to Execution, and 


founded upon a Capias ad Satisfaci- 
endum, which was firſt ſued out, cannot 
be juſtifed. Cu unanimous in this O- 
pinion, the Rule Git charged. 


185 
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186 Erroꝛ: 


Swift againſt Tuckwell. 
Mlich. 13 Geo. II. 
Thomſon. 


Debt na JF Udgment, Writ of Error, Action of 
Judgment | Debt on that Judgment, Judgment 


| we of Error recovered thereon, and Execution exe- 
the Plaintiff cuted. Serjeant Fyre moved that 
_ may proceed the Execution might be ſet aſide. Rule 


to Execution 


N not ftaid by to ſhew Cauſe. right for the Plain- 


Motion. tiff inſiſted that when the Action of 


Debt was brought on the Judgment 
the Defendant ſhould have moved the 
Court, that upon giving Judgment in 
that Action, Execution ſhould be 
ſtaid till the Writ of Error was deter- 
mined ; which he not having done the 
Plaintiff is regular. Cur”, Let the 
Rule be diſcharged. Fide anten fo. 
183. Humphreys againſt Daniel. 


Harding againſt Avery. 
Mich. 2 Geo. II. 

Foley. 8 
judgment OT ON to ſet aſide a Capias 
figned after ad Satisfaciendum, Upon which 
the Return of the Defendant was taken in Execution 


the Writ of a | 
Error was out, after a Writ of Error allowed; the 


Record not Cafe was this, The Plaintiff had reco- 


removed, and . f 1 
Execution re. VETEd in an Action in the Common 


gular. FH „ 


ICY) 
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Erroꝛ. 187 
Pleas, but did not ſign his final Judg- 
ment; the Defendant brings his Writ 
of Error, and ſerved the Plaintiff with 
Notice of the Allowance; the Plaintiff 
in the Original Action lays by until the 
Return of the Writ of Error was out, 
and than ſigns his final Judgment, and 
takes the Defendant in Execution. 
Upon hearing Merley and Eyre for 
Defendant, and Hawkins for the Plain- 
tiff, the Court held that the Writ of 1. 
Error being ſpent, the Plaintiff might — 
ſue out Execution; and the Plaintiff — 
not having ſigned his final Judgment, if 
the Writ of Error could not remove — 
the Record, and refuſed to ſet aſid eg 
the Capias ad Satisfaciendum. Vide 
1 Heut. 96, 97. The Party ſhould ſee 
tne Judgment entered, for after In- 
quiry returned the Court is to give 
Judgment at the Prayer of either Party, 
and not without. 5 
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Joy againſt Francia. 
Mich. 2 Geo, II. 
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INAOTION to ſet aſide an Execu- After Re- 
a. tion, which was exccuted, upon 1 IVE 
this Caſe; a Verdict was obtained for 5 5 at 
the Plaintiff, and the Defendant brought Plaintiff Signs 
| 4 Judgment and 
takes out 


. 


Execution, regular, tho” Bail on the Writ of Error. 


_ 


Bw ͤ —9sD——7!....... —ũꝛ 8 : A EIS un rue rt rg nn — 2 — 
8 — 2 2 ys 8 8 5 — "ere — —— gn - r 
PEST —ͤ—̃ 5 rr . e . ITS Is 
B urn ns net; po Wong . ie et ap: Ore ee eee _ CE ni TY nee wet ont 
1 . a 91 8 6 23 4 
: . 


— 13 ft n 
re 1 


K N . _ = K — — A g * 2 - LOI as” — — — * 
2 „ er e > — e 1 2 N a 4 ? a — 
p 8 n - 3 1 LN *£ a. 4 r = rn RI ASS * * 12 „„ 


a Writ of Error and put in Bail there- 
on; the Plaintiff deferred ſigning his 
Judgment until the Return of the 
Writ of Error was paſt, and than ſigns 
his Judgment, and takes out Execution. 
Il hitaker and Cheſhire for the De- 
fendant, would have diſtinguiſhed this 
Caſe from Harding and Atery this 
'Ferm, becauſe here was Bail on the 
Writ of Error, and that was only a 
Judgment on Inquiry. Upon hearing 
Eyre and Chapple for the Plaintiff, 
the Court refuſed to ſet aſide the Exe- 
eution. 5 


Chivers againſt Millet. 


. 
Cooke. N 


N OTION to ſet aſide an Exe- 
Return of cution taken out after a Writ 
Writ of Error, 


of Error allowed, and Notice thereof 

the Court re- r 52 

fuſed to ſet a- given; the final Judgment was not ſign- 

hide che Exe- ed till after the Return of the Writ 

ol of Error was out. Harding verſus 
Avery. Foy verſus Francia, were 
cited, Chapple for the Plaintiff; Eyre 
for the Defendant. The Court would 
not ſet aſide the Execution. 


War- 


Erroꝛ. 


Warwick againſt Figg. 
fp 5 O60. 1b 
Thomſon. 
7th Nov. 


£OTION to ſet aſide 


after a Writ of Error allowed, and 
Notice thereof given to J/reatbock the 
Plaintiff's Attorney. Upon ſhewing 
Caute by rent r.. 
 Chapple for the Defendant, this 
Cauſe was tried in Eaſter Vacation, 
the Day in Bank was Craftinum Trin. 
the Writ of Error was returnable 
Tres Trin. 26 Fune, the Term ended 
the 28th of June, but the Plaintiff's 
Attorney, in order to defeat the De- 
fendant of the Benefit of this Writ of 
Error, as to its being a Superſedeas, 
defer'd Signing Judgment till the zoth 
of June; this is a Judgment of Tri- 
nity Term, is affected by the Writ of 
Error, and the Clerk of the Errors has 
actually tranſcribed the Record; the 
Execution is alſo irregular, for that it 
bears Teſte pending the Writ of Er- 

or: 
PVaynes for the Defendant, this is a 
Judgment of the firſt Day of Trinity 
Term, and conſequently is removed 
by the Writ of Error; an Attachment 
ought 


Execution 
f ; | pending Writ 
an Execution, executed of Error. 
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Erroꝛ. 
ought to go againſt Vreat hoch for this 
Practice. 
Eyre, Chief Juſtice, This Execution 


ſeems to be irregular, this Writ of Error 


would have affected the Judgment if 
ſigned at any Time in Trinity Vaca- 
tion and before Michaelmas Term; 
this Caſe differs from that of oy and 
Francia, that Judgment was ſigned in 


the Term, ſubſequent to the Return of 
the Writ of Error, the Judgment in 


this Caſe is of the ſame with the Writ 
of Error, and ſo is the Execution, and 
conſequently wrong. oF 
Price, This Execution is wrong, 
for the Writ of Error was then de- 


pending, and no Non Pros ſigned, and 


therefore is irregular. ” 
Denton and Forteſcue of the ſame 


Opinion. 


Cur, Let the Execution be ſet aſide, 
the Money levied, and now in the 
Sheriff's Hands, be reſtored, and rea- 
thocſꝶ pay all the Coſts; we will re- 
ſpite the Conſideration of an Attach- 
ment againſt him, till Reſtitution made 
and Coſts paid. TT 

Note; This was an Action for an Al- 
fault and violent Battery on the Plain- 


tiff Warwick (who was a Bailiff and 


a Boxing Fighter,) for cutting off 
the Forctinger of his Right Hand by 


the-3 


Erroꝛ. 
the Defendant Zames Figg, (the famous 


Prize Fighter,) with his Han ger or Broad- 


Sword, and in this Action the Plain- 
tiff had a Verdict for 100 J. Damage. 
The Defendant, Figg, had alſo 
brought an Action againſt Warwick, 
for a violent Aflault upon him in his 
_ own Houſe by J/arewick and one Smith, 


another Bailiff who had beat and braiſed 


him in fuch a Manner as greatly en- 
dangered his Life; this Action being 


tried immediately after the other, and 


the Jury thinking Figg to be the moſt 
injured, and Warwick and Smith to 


be the firſt Aggreſlors, gave Flas 10 50 


Damage. 

Figg ſigned Judgment, but defer d 
taking out Execution, thinking Var- 
wick would pay him the Difference due 
upon the Ballance, which was 5 J. fog. 
upon the whole of Damages and Coſts 

on both Sides; but J/arzwick refuſing 

to pay the Difference, and threatening 
to take out Execution, Figg brought 
this Writ of Error in order to gain 
Time to file a Bill in Chancery to 
compel an Account and Payment of 
the Difference. 

Figg's Verdict was for 105 J. Da- 
mage, 18 /. 10s. Coſts, Total 1234. 
106. 


1 mm Har- 


Warwick's Verdict was for 100 J. 
Damage, 18 J. Coſts. Total 118 J. 
The Court thought that a Bill in 
Equity was very proper, Warwick 
| having refuſed to come to an Account 
and pay the Balance. e 


Arden againſt Lamley. 
Eaſt. 8 Geo. II. 
Cho fee. 5 


layi f 4 
3 1 tiff's Attorney might ſue out a new 


Writ of Error Writ of Error at his own Expence ; 


ſpent, order- | . 
e as the Defendant had brought a Writ of 


Attorney de- 8 Eyre moved that the Plain- 


a new one at Error, returnable OF? Hil, and got it 


his own Ex- allowed, and on the 18th of Zanuary 
Sg took out a Summons for the Plaintiff 
to ſhew Cauſe why he ſhould not en- 

ter up his final Judgment; the Plaintiff's 
Attorney did not attend this Summons, 

but afterwards ſigned his Judgment as 

of this Term, and brought an Action 

of Debt upon it. Rule to ſhew Cauſe. 
Chapple for the Plaintiff. Cur', This 

is a mere Contrivance of the Plain- 

tiff's Attorney, and he is taking Advan- 

tage of his own Delay, let him ſue out 

a new Writ of Error at his own Ex- 


pence, and pay the Defendants the 
2 | Colts 


Erroꝛ. 
Coſts he has been put to on the Action 


olf Debt on the Judgment. 

Duere, Whether this be agreeable to 
the Practice, it being an Action on the 
Judgment and not an Execution or a- 
gainſt Bail. 


Curd againſt Eaſtmead. 
Hil. 13 Geo. II. 


SSV E in Ejectment, Trial at the Writ of Error 


returnable in 
Summer Aſſizes in 1739, and Ver- Michaelmas 


dict for the Plaintiff, Writ of Error Term, Judg- 
returnable quinden Martini allowed ment figned 
27 Oct. 1739, and Notice of the Al- tion following 


lowance given to the Plaintiff's Attor- and Execution 


ney ; Judgment ſigned the 26th of De- upon a] 2 
cember, which was after the Return of 
the Writ of Error, and Poſſeſſion de- 
livered upon a Writ of Halere facias 
Poſſeſſionem. Held that the Judgment 
being of Michaclmas Term was affected 
by the Writ of Error; wherefore the 
Execution was ſet aſide as Irregular, 
and Poſſeſſion ordered to be reſtored, 
and the Plaintiff's Attorney to pay the 
Coſts ; but by Conſent no Action to 
be brought. Eyre for the Plaintiff ; 
Aar for the Defendant. 
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Crroz. 


Hannot againſt Farrettes. 
Trin. 10 Geo. II. 
Borret. 


The Defen- 14 July HE Defendant - was 
dant charged brought into Court by 
ee e Virtue of a Writ of Habeas Corpus 
ing a Writ of Al Satisfaciendum, directed to the 
Error allow- Warden of the Fleet in order to be 
— charged in Execution; the Defendant 
ſaid that he had brought a Writ of 
Error, and that the ſame was allowed 
on the 12th Inſtant, as appeared by a 
Note thereof from the Clerk of the 
Errors, and that therefore he ought _ 
not to be charged in Execution. Car”, 
The Record is not tranſcribed, there- 
fore the Defendant muit be charged in 
Execution, and he was charged accord- 
ingly. 


Maſon againſ} Simonds and others. 


| Eaſter 11 Geo. II. 
T homſon. 


Writ of Err 
5 r Oint Action againſt Grceal B 


of one De- dants, the Plaintiff obtained a Ver- 


fendant in dict againſt four of the Defendants, and 
a Joint Acti- 


on, Leave to had 20 J. Damages given him; he re- 
take out Exe- covered Judgment by Default againſt 
cution againſt { d 9 

another Defendant, and 5. Damages; 


the other 
Defendants. | the 


the four Defendants brought a Writ of ba 
Error in the Name of the laſt Defen- 
dant, who was not bound to put in 

Bail upon the Writ of Error, becauſe 
the Judgment againſt him was by be: "n 
fault. Serjeant Aar moved that the = 
- Plaintiff, notwithſtanding the Writ of E 
Error, might have Leave to take out — 
Execution againſt the four Defendants. — 
Rule to ſhew Cauſe, which in Trinity 
Term following was made abſolute on 
an Affidavit of Service. 


Cramborn againſt Quennel. 
= 9 Go Ht. 


Erjcant Birch moved that the Plain- Frior being 
O tiff might be at Liberty to take out peat of the 
Execution, the Plaintiff having reco- Chief Juſtice, 
vered in this Court, and the Defendant ente ben 
having brought a Writ of Error, he Execution. 
alledged that by the Death of Chief 
Juſtice Eyre the Writ was abated. 
Carth. 404. 1 Sid. 168. Allen verſus 
Shaw. 1 Keb. 658. : Tremain verſus 
Sands. Dyer 173. The Court made 
a Rule for the Defendant to ſnew 
Cauſe why the Plaintiff ſhould not be 
at Liberty to take out Execution; | 
which Rule was afterwards made ab- 1 
ſolute. 30 


O 2 Has — 
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Erroꝛ. 


Hays againſt Thornton. 
Nil. 9 Geo. II. 


Thomſon. 
OO. "HE Plaintiff recovered a Judg- 
ment of Writ : : O 
Error b; 1 ment in this Court, the Defen- 


Death of dant brought a Writ of Error; by 
Chief Juſtice, the Death of the Chief Juſtice the 


not take out Writ of Error abated, and the Plain- 


* tiff, without applying to the Court for 
11 Leave, took out Execution. Serjeant 


Belfield moved that the Execution 
might be ſet aſide; Serjeant Mrigbi 
oppoſed the Motion, and inſiſted that 
the Writ being abated, the Plaintiff 
was at Liberty to take out Execution, 
and that there was no need of moving 
the Court for Leave to do it. Judge 
Denton cited a Caſe, Brown againſt 
Randal, Hil. 1 Geo. 1. in this Court, 
a Writ of Error brought upon a Judg- 
ment recovered in this Court, abated by 
the Removal of Trevor from being Chief 
Juſtice of this Court, and thereupon 
the Plaintiff took out Execution with- 
out applying to the Court for Leave; 
when King came to be Chief Juſtice, 
the Court was moved to ſet aſide the 
Execution, and the Judges were una- 
nimous 1n their Opinion, that the Plain- 
tiff could not take out Execution with- 
out. 


Erroꝛ. 197 
out applying to the Court for Leave 
whereupon, in the principal Cauſe, the 

Court made a Rule to ſet aſide the 


Execution, and for Reſtitution of the 
Defendant's Goods. 


Olerenſhaw againſt Stawpſorth, 


Hil. 9 Geo. II. 
Cooke. 


. 8 Vrigbt moved that the Leave to take 
Plaintiff might be at Liberty to $1, ate! 
take out Execution; a Writ of Error by Death of 
had been brought, but the Chief Ju- — aan 
ſtice died before the Record was certi- 
fied. Rule to ſhew Cauſe. Pirch for 
the Defendant. Cur”, Let the Rule be 
made abſolute. Dyer 173. 1 Sid. 168. 
1 Keb. 658. 


Nipſon againſ# Quitter and others. i 
Mich. 1 Geo. II. U 


Foley. 


HE Court was need by the Leave to f.“ 
Plaintiff, for Leave to file his War- . e 
rant of Attorney; the Caſe was this, Error 
The Plaintiff had obtained Judgment in , brought, . 
this Court in rin. 1726, the Deten- 
dant brought Error in Trin. 1727. 
and the want ofa Warrant of Attorney 
was aſſigned for Error; there had been 
a Certior ari taken out, and returned, 
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Ca' Sa', lodg- 


Erroꝛ. 


that there was no Warrant of Attorney; 
whereupon the Plaintiff applyed to 
the Court for Leave to file his War- 
rant of Attorney. After hearing Cheſ- 
 ſhyre for the Plaintiff, and JVhzraker 
and Raby for the Defendant, and 
great Conſideration had, the Court re- 


fuſed to let the Warrant of Attorney 
be filed. 


Mackerel apaiaf Hammerton. 
Hil. 10 Geo. IL - 
Thomſon. 5 
ed after Kg” * 5 TER a Writ Xx FE rror 85 


brought, irre- the Plaintiff left a Captas ad : 


Tu: Satisfaciendum with the Sheriff, in or- 


der to be returned Non eft invents, ir- 
regular. Chapple for the Defendant ; 
Eyre tor the Plaintiff, 


Green againſ} Upton. 
Mich. 11 Geo. II. 


foribe may by OTION to ſet aſide a Nos 
ſerved on the Pros in Error, becauſe the Rule 
3 in to tranſcribe was ſerved on the Plain- 
* tiff in Error, and not upon his Attor- 
ney. 'The Court held the Rule to be 
well ſerved, and refuſed to ſet aſide the 
Non Pros. Agar for the Plaintift ; 
Parker for tte Defendant. 


Rule to tran- 


Eſcape. 


Eſcape. 


Willis againſt Gambier, Warden of 
the Fleet. 
Hil. 8 Geo. II. 


To Debt for 
EBT againſt the Warden of Eſcape, Plea 


the Fleet for the Eſcape of Iſaac that Priſoner 
Meure, Eſq; charged in Execution. withou: 


Knowledge 27 


Plea, that after the Commit- Pefendas 
ment in Execution, Meur againſt the ſcaped andbe- 
Will and without the Knowledge of args a" 
the Defendant, eſcaped; and before ſcape Ea 
the Exhibiting the Bill, and before the ed and was 
Defendant had Notice of the Eſcape, n all. 
the ſaid Meure into Priſon without the Debtors Act. 
Knowledge of the Defendant returned, 

and was 8 until he was diſchar- 

ged by the Court by Virtue of the Act 
for Relief of Debtors, with reſpect to 
the Impriſonment of their Perſons. 

Demurrer and Joinder. 

Serjeant Eyre, Necellary to ſet forth 
the Petition upon the Act, as in Lord 
Clinton's Caſe, not to ſay only he is 
diſcharged, ſor Authority therein this 
Term Nurt and S$7udman, Replevin in 
this Court, ſet out there he had a Certi- 
ficate ſigned by Virtue of the Act of 
Parliament, and the Court was of O- 


Q 4 pinion 


.. 
= 


200 | 
| __ Pinion that it ought to be particularly 
| ſhewn. 


Eſcape. 


Serjeant Hawkins, This is a Plea of 
Excuſe not Juſtification, admits with 
Serjeant Eyre, if freſh Purſuit and re- 


taken before Action, it's purged, aliter 
in negligent Eſcape if brought before 


retaken ; where there is freſh Purſuit 
it is proper to plead it, but here is 
none, the Defendant is ſaid here to re- 


turn before the Warden had Notice of 
the Eſcape, and ſo no freſh Purſuit 
could be. If Purſuit be made after No- 
tice, tho' ſometime before taken, 1 Rolls 


Ar. Sog. pl. 3. 2 Rolls Abr. 682, 
pl. 4. Godbolt 177. it is ſaid here 
without Notice, not only the Walls 
but the Rules are the Priſon, ſo where 


he comes voluntarily or by freſh Pur- 
| ſuit it's all one, the Defendant is again 


in Cuſtody. Rex verſus Huggins, the 
Warden is bound to obey the Order of 
the Court. An Avowry is a Matter 
of Right, and the Party claims and 


juſtifies under it, and ſo not like this, 
which 1s an Excuſe. 


Serjeant Eyre, Brother Hawkins 
has ſhewn no Precedent of ſuch a Plea, 
Lenthat verſus Lenthal, 2 Lev. 109, 


is therefore in Point, if in fact ſuch Pri- 


ſoners have frequently returned to Pri- 
fon, Evidence of a Recapiure may be 


given 


Eſcape: 190 
given, and may have weight with a 
Jury, but not to be pleaded ſo; as to 
his Return without Notice, he that has 
the Care of the Priſon ought to know 
when his Priſoners go out; and here is 
no Merit in the Defendant, the Warden; 
Godbolt's Caſe is as ſtated, but there the 
Officer inquired: ſoon after the Eſcape, — 
tho' not takentill long after, ſo I think | 
this is an Evidence of freſh Purſuit. = 
Eyre, Chief Juſtice, As to Rud and : = 
$t1dman, that was an inferior Juriſ- is \ 
diction, but this is the Common Pleas, 9 
therefore this is ſaid to be ſufficiently 
ſet ſorth, becauſe ſaid by the Court of 
Common Pleas, freſh Purſuit is not 
neceſſary to be ſet forth, what it 
might be upon Evidence, is another 
Thing. If the Fact can't warrant the 
Pleading, the Defendant on Trial muſt 
fail ; ſuppoſe a Man eſcapes and re- 
turns the next Moment, ſhall not the 
Gaoler have the Benefit of it, will not 
this excuſe as well as if freſh Purſuit, 
is it not the ſame Thing? I think 
„„ ; 
Denton, This Plea is clearly within 
the Reaſon of pleading freſh Purſuit, 
and is ſubſtantially a good Plea. 
Forteſcue, of the ſame Opinion, as 
to the Warden's Mcrit that is not the 
Queſtion, has he done any Thing againſt 
. his 


202 


Eſcape. | 
his Office, had he pleaded freſh Purſuit 
when he had no Notice of the Eſcape, 
it would have been bad, for it is im- 
poſſible he ſhould purſue when he had 
no Notice of the Eſcape ; it is not ne- 
ceſſary to ſay here, diſcharged accord- 


ing to Act of Parliament, if only ſaid 


by a proper Authority, or by this Court, 
it is ſufficient, the Replevin Caſe is 
not the like Caſe ; this is a good Plea 


by way of Excuſe. 


Reeve, 'This is a good Plea, but if 


the Eſcape had been voluntary, whe- 


ther he had returned or had been taken 


on freſh Purſuit, it is nothing, the Ac- 
tion would be good. But agreed per 


Cur”, that if Action brought before re- 
taken, good, tho' after retaken. I find 
no ſuch Plea as this, but I think it 


the ſame in Subſtance; here the Plain- 


tiff ſuffers nothing, his Priſoner is in 
Execution again, the Reaſon is the 
ſame in both Caſes, and I find no 
Authority to the Contrary. Bopnton's 
Caſe, Habeas Corpus to bring the Pri- 
ſoner to this Court; at an Inn on the 
Road the Priſoner goes out of the Inn 
into another County, without the Pri- 
vity of the Gaoler, and returns thither 


again, and is brought up at the Return 


of the Writ, and adjudged no Action 
lies againſt the Sheriff; this ſeems to be 
the 


Eſcape. 


the ſame Caſe, only there he was not 
in Gaol. Diſcharge of the Court of 
Common Pleas 1s good, agrees with 
Forteſcue, he is obliged to obey the Or- 
ders of this Court, and can't ſet the 


Matter forth ; therefore this is a good 


Plea. 
Judgment for the Defendant. 


Homines Hundred' de Lawreſs in 
Com' Lincoln ver ſus Shipman, 
Ar Vic Com' Nottingham. 


Trin. 5 Geo. II. 
Fol 


N Action was brought by the A Hundred 


intitled to an 
Action of E- 


Hundred of Later 72 againſt the 
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Sheriff of Nottinghamſhire, for the cape. 


Eſcape of one Char/ton, who was in 
Execution for the Coſts of a Nonſuit 
upon an Action brought by Char/ton 
for a Robbery pretended to be com- 
mitted within the ſaid Hundred. Ver— 
dict for the Plaintiffs at the Aſſizes. 


Serjcant Skinner moved in Arreſt ot 
Judgment, and inſiſted that the Statute 


did not give the Hundred Power to 
ſue. Rule to thew 5 Eyre ſor 


Nat. Wee: 32 5 Statute of 


Alarlh, 596. C apple and nner for 
the 


+ 
14 


on both. not upon both. 
Ne Recipia - If a Ner eci pi 
tur. the Summons there muſt be one alſo 


Eſloin. 

the Defendant. Cur, The Hundred 
being liable to be made Defendants by 
the Statute of Minton and by ſubſequent 
Statutes to pay Coſts, they ought in 
conſequence to have Coſts in Caſe of 
a Nonſuit, and to recover it either a- 
gainſt the Plaintiff or againſt the Sheriff 
in Caſe of an Eſcape. And Forteſcue 
ſaid that the Statute by relation has 


made them a Body Corporate guoad 
Hoc. Rule diſcharged. 


204 


 Eſſoin, 


In what Aai- A\ N Eſſoin lies in Ouare Impedit, 


ons Defen- | Partition, Waſte, Debt againſt an 
en. Heir, or Caſe againſt a Corporation 


or Peer of the Realm, and upon the 
Statute of Hue and Cry, and in all o- 
ther Actions and Caſes where Proceſs is 
by Summons, Pone and Diſtringas. 
May Eſſon "The Defendant hath Liberty to E, 


on Sumons TH 
or Pone not ſin upon the Summons or Pore, but 


atur be entered upon 


entered upon the Pore ; but if there be 
Eſſoin caſt upon the Summons and an 
Adjournment thereof marked thereon, 
there's no Ne recipiatur on the Pone. 


There 


| Eſloin. | 205 
re lies no upon the Di- No Eſſoin on 
1 _ x Eſoi 1 P Di the Diſtringas 

In all the aforeſaid Actions between Adjournment 
the Adjournment of the Eſſin and the * the Elton. 
Proceſs thereupon, there muſt be fif- 
tcen Days. 

In Dower between the Eſſoin and 
the Proceſs thereupon, there muſt be 
five Returns incluſive. 

In Formedon, Writs of Right, jel, 

Coſinage and all other Actions de plito 
zerre, the Adjournment of the Eſoin 
muſt be nine Returns incluſive. 

In Formedon, Dower and all other Eſſoin on 
Actions de plito terre there lies a ef View. 
_ Writ of View, upon which the Attor- 
ney for the Tenant hath Liberty to 
Eſſoin. 

An Adjournment of the Eſſin or a Ne 
recipiatur muſt be marked on the Writ 
of View by the Clerk of the Eſſoins, 
before any Peri Cape be made out. 


Where there are ſeveral Tenants or Where feveral 


Defendants they ſhall have their ſeveral gg hor 

Eſſoins. Eſſoins. 
Theſe Rules were laid down by 

Mr. William Hall, Clerk of Eſſoinc, 

who had been in that Office many Years, 

and well underſtood the Ons 12th 

of January 1707. 


Peter 
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206 Evidence. 
Peter againſt. Reginer, an 
Adminiſtrator. 
Mich. 11 Geo. II. 
Cooke. 
No Eoin lies QOErjeant Bootle moved to diſcharge 
in a perfonalk) an Eſſoin, caſt by the Defendant 
Action. in a Perſonal Action. Cur, Let the 
Eſſoin be quaſhed, the Defendant 
ought not to have been Eſſoined; the 
Defendant's Attorney being preſent and 


| hearing the Opinion of the Court, a- 
greed to waive the £ſſoin. 1 


W 


Goodiigbt again Skinner 
8 3 
Oy L PON Trial before the Chief 
Printed by” Baron in the Meſtern Circuit 
the King's a Caſe was reſerved, wherein he de- 
Printer, ad- ſired the Opinion of this Court; the 
mitted as E- 8 
ridencte. Queſtion was, Whether the Act of 
Parliament for rebuilding the Town of 
Tiverton in the County of Devon, 


| burnt down by the late Fire, e 
| po =  F 


Evidence. 


by the King's Printer amongſt the pri- [ 
vate Acts, was to be admitted as Evi- if 
dence 2 The whole Court agreed, j 
that though it be a private printed 1 
Act as above, it ought to be received ol 
as Evidence, and though it had been 1 
produced fingle, Printed by the King's 115 if 
Printer, and not bound up in the Vo- 

luume of Statutes, yet in that Caſe it 
ought to be admitted as Evidence, and 

founded their Opinion on the Caſe of 
the College of Phy/icians and Modern 

Reſolutions. Chapple and Glyde for 
= Plaintiff; Belfield for the Defen- 
dant. 1 


Langton againſt Marwoog. 
Trin. 13 Geo. II. 
Nr,, 2 8 
Cirjeant I/yme moved that the Writ An Account 


witneſſed can't 


of Inquiry might be ſet aſide with pe given in 

| Coſts, becauſe an Account witneſſed Evidence 
was given in Evidence, and the Jury Jo Pie 
found to the Value, though the ſub- Wing. 
ſeribing Witneſs was not produced to 
give Evidence, nor any Proof made 

that he was dead. Rule to ſhew 

Cauſe. Birch for the Plaintiff, the 
Defendant made a Defence at the Exe- 

cuting the Writ of Inquiry. Cu-, Let 
2 . the 


208 Execution. 
the Writ of Inquiry be ſet aſide, but 
without Coſts. 6s 


Execution. 


Cooper againſt Old & ux. ; 
Paſch. 13 Anna. 


e RE SPASS and Aſſault againſt 
— Baron and Feme, Verdict for 


Feme the the Plaintiff and Execution againſt the 
Wit in Pr. Husband and Wife, and the Wife ta- 
ecution. ken in Execution; Motion that the 
Wife ſhould be diſcharged. Adjourn- 
ed, Poſtea 11 Junii Termino Trin. 13 
Anne. Cheſhyre for the Plaintiff; 
Gooding and Selby for the Defendants. 
Agreed, if Wife taken on meſne Proceſs 
ſhe ought to be diſcharged, 16 Junii 
anno pred. Agreed per totam Cur, 
That the Wife is well charged in Exe- 
cution, and ought not to be diſcharged. 
Carry & u verſus Garbut. Trin. 
4 Geo. 1. The like Reſolution on a 
Verdict for the Defendant. 


2 by Berry- 


Execution. 209 


Berryman againſt Gilbert and his 
Wife. Eaſt. 12 Geo. II. 
Udgment againſt Baron and Fume Baron and 


both taken in Execution. Eyre Feme taken 


1 ' © in Execution, 
moved that the Wife might be dif- wit nec to 


charged. Rule to ſhew Cauſe. be diſcharged. 


Wright for the Plaintiff. Qu, Dif- 
charge the Rule. . 


Maarſergh againſt Harlin an Attor- 
mer., Milk 5 Geo. II. 
Borret. | 
| Udgment, the Plaintiff within the Flere as. 
Vear levied Part by Fieri Facias, al ee 
after the Year was expired, he revived within the 
the Judgment by Scire facias, and pews the 1 
took the Defendant in Execution on A either con- 


Capias ad Satisfaciendum for the Re- tinue down 


{idue ; the Defendant moved to be diſ- theExecution, 


F or revive by 
charged; and a Queſtion aroſe, W he- Scire facias. 


ther the Fieri facias ſhould not have 
been continued down to the ſecond Ex- 
_ ecution, and whether a Scire facias 
could regularly Iflue after a Levy in 
Part by Flere facias ? Cur, The 
Plaintiff need not have ſued out a 
Sire facias, but as he has tis not ir- 
regular, tis more Notice to the Defen- 

| DOOR dant. 
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dant. Chapple for the Plaintiff; Eyre 
for the Defendant. 85 
Fulthorpe againſt Moore. 
. Mich. 6 Geo. I. 
. 6 "THE Defendant was brought up 
Habeas Corp by the Marſhal of the King's 


ad fac and re- Bench on a Habeas Corpus ad Faci- 
cip charged hum & Recipiendim ; it was moved 
in Execution. : | 
8 to the Judges in the Treaſury whether 
the Defendant ſhould be charged in 
Execution or not; agreed he ſhould, 
and he was charged accordingly. 


Oades againſt Forreſt. 


ieh. 6 Geb. II. 
Thomſon. 


The Words of 13 Nov. PON a | Scire Facias 
Teſtatum, &c. 75 by”. 7 
N againſt Bail. Motion to 


Execution. quaſh a Fieri facias, whereby the | 
| Defendant's Goods ware taken in Ex- 


ecution. 1 was obtained a- 
gainſt the Defendant upon a Scire Ja- 


cias in Middleſex, a Fieri facias iſſu- 
ed, directed to the Sheriff of Mjddle- 
ſex, to which he returned Nulla 
' bona, the Award of the Fieri facias 
and the Return thereto were entered 
on the Roll, Et ſur Teftatum, Ge. 
a Fieri facias was awarded into 


Lon- 


Execution. 
London, which was the Heri facias 
now complained of; the Reaſon alledg- 


ed for quaſhing it was that the aſia] 
Words 7 eftarum fit, c. were omitted 


in the Body of the Writ. 
Cur, The Words Teftatum fit, Ge. 


are needleſs, the Writ4 is 2 80 without 


| them. N 

Chief Tuſtice to the Defendant, See 
what an Inconvenience you "have 

| brought upon yourſelf by becoming 


Bail, which you might. have excuſed 


yourſelf from to your Client, by tel- 
ling him you was an Attorney, and 
could not for that Reaſon be Bail ; you 
are not an Attorney of this Court but 
of the King's Bench, orelſe we ſhould 
= refuſed you for your own Bene- 
t. | 

Cur, We will look into the Rule, 
and if it does not extend to all Attor- 
nies we will make it ſo, for the Bene- 
fit of all Attornies. 


Note; This Term a General Rule 


Was accordingly made, that no At- 


_ of this or any other Court, nor 


any Perſon practiſing as ſuch, ſhould 


be Bail in any Action or Suit depending | 


n this Court. 


P-2 Bond 
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County regu- 


Hs Execution: 


Bond againſt Jacobs. 
pt: Trin. 8 & 9 Geo. II. 


to a Foreign 


En F Sp facias into a Foreign Coun- 
A ty 


held to be regular, though it 
lar, though it did not appear to be a Teftatum; a 
tobe a Tela. Fiert facras into the 7 County 
tum. appearing to have been iſſued and re- 
turned. Chapple for the Defendant ; 
Eyre for the Plaintiff, 


Boyce againſt Hall. 
4 5 Hil. 6 Geo. II. 
Thomſon. . 
Execution ſet OTION to ſet aſide an Exe- 
aſide, Plaintiff 5 
having agreed cution. Subſequent to the taking 
to take a out the Execution, and before it was 
Weekly Sum. executed, the Plaintiff had entered into 
an Agreement in Writing, to forbear 
executing the Feri factas, if the De- 
fendant would pay him 45. per Week, 
which Sum the Defendant conſtantly 
paid or tendered to the Plaintiff ; the 
Plaintiff thinking that this Agreement 
would not bind him, took the Defen- 
dant's Goods in Execution. Ct, As 
the Plaintiff has entered into this A- 
greement, and it is reduced into Wri- 
ting, we will hold him to it; there- 
fore 


Eu!eetution. 
fore let the Execution be diſcharged. 


Eyre for the Defendant ; Skinner for 
the Plaintiff, Ee 


Daking againſt 'Thornhill. 
Thomſon, 


EBT on a Bond, Judgment for rang 
the Plaintiff, Execution for the ment on a 


213 


ment on a 


tv a Oſts. he Plain- Bond Plain- 
Penalty and Coſts, whereby the Plai 8 


; , ; 3 nalty may le- 
Intereſt, his Attorney's whole Bill a- vy his fall 


tiff cauſed to be levied the Prineipal 


mounting to 37 J. 10s. (though the 
Prothonotary had allowed but 21/.) 
and the Sheriff's Poundage. Serjeant 
Chapple for the Defendant moved that 
16 J. 105. levied more than the Coſts 
taxed ſhould be reſtored to the Defen- 
dant. Rule to ſhew Cauſe. Eyre for 
the Plaintiff inſiſted, that as the whole 
Penalty was recovered, and the Defen- 
dant had obtained an equitable Rule, 


Coſts and 
Poundage. 


he ought to do Equity, and it was but 


Equity that the Plaintiff ſhould not be 
out of Pocket, and if the Bill is to be 
taxed it ought to be taxed as between 


Attorney and Client, and not as between 


Party and Party. Cur, Let it be re- 
ter'd by Conſent to the Prothonotary to 


allow as he fhall fee fit, and it is but 


my rea- 
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reaſonable to allow Coſts, as between 
Attorney and Client. 71 
Bevan againſt Jones. 

a Trin. 13 & 14 Geo. II. 
hong by EBT on a Bond, Judgment and 
Virtue of a 2 3 3 
Penalty may Execution; the Plaintiff by Vir- 


levy full Colts, tue of the Penalty may levy his full 


ans wenn © the Poundage, c. Birch tor 


the Plaintiff ; Belfield for the Defen- 
dant. N97 20 10? 


Hann againſt Capel. 
"Bulk. 2 060. 
Thomſon. ” 5 

Warrant on a : HE Defendant's Goods being 
tes come taken in Execution, Serjeant 
Af wa, Skinner moved that the Landlord might 
ſealed, no be paid his Rent out of the Money le- 
poods there: vied. Rule to ſhew Cauſe. Serjeant 
on. Beſſeld for the Sheriff. On ſhewing 
Cauſe it appeared that the Sheriff's 
Warrant on the Heri facias had been 
altered after it was ſealed, and a new 
Bailiff's Name inſerted in it. Cur, As 
the Warrant was altered no Goods 
were taken in Execution, let the Bat- 
liff and the Attorney who were Privy 
to the Alteration, ſhew Cauſe why an 
Attachment ſhould not go againſt them, 
Anony- 


* 


Execution. 215 


Anonymus. 
Eaſter 11 Geo. II. 


F the Plaintiff or Defendant be alive Execution 
after Execution taken out, and die may be exe- 


5 95 cuted after the 
before executed, yet it may be exe- party's Death 


cuted before the Continuance or Re- if alive when 


turn-Day. 0 ſued out. 


Richard againſt Davis. 
NL 1% t: Ge H- 
Thomſon. 


ment in this Court, then brought COOL eg 
an Action of Debt on the ſame Judg- judgment in 
ment in the Mayor's Court of the City another Court, 
of Morcęſter, and arreſted the Defen- magie Hi p. 
dant thereon, and-afterwards took out leQion. 
Execution in this Court. Serjeant _ 
Skinner moved that the Execution ſhould 
be ſet aſide. Cur, Take a Rule for 
the Plaintiff to ſhew Cauſe why he 
ſhould not make his Election. - 


bg: Þabeas 


HE Plaintiff recovered Judg- 8 
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| Habeas Corp' 


a Return. 5 


Habeas Coꝛpus. 
Hobbs againſt Williams. 
Trin. 10 Annx. 


The Plaintif 72 Corpus brought by the Plain- 


can't remove 


tiff, Declaration delivered, and 

Habeas Cor. Judgment ſigned, but all ſet afide as 

pus. Irregular, becauſe the Plaintiff having 

once made his Election can't remove his 

own Cauſe ; beſides there is no Proceſs 

to bring the Defendant into Court, as 

there is in Caſe of a Recurdari facias 

Loguelam. 


his Cauſe by 


Harvey 0 Condy the Elder. 
„ & 4 Geo. II. 
Borret. 


16th 72 beas Corpus cum cauſa to an 
ie ee, inferiour Court, bearing Teſte 
quaſhed, lla, the firſt Day of this Term, and return- 
ving too long able Tres Michaelis, allowed below, 
when the Cauſe was ready for Trial; 

there was an Affidavit that the Defen- 
dant was 76Years of Age, and of the Fact 


and of Notice of the Motion. Cur”. Lot 
tne 


Habeas Cozpus. 


the Defendait lic w Cauſe to Morrow 


why the Habeas Cerpus ſhould not be 


diſcharged, and let the Attorney attend 
then in Court, On the Morrow, upon 


hearing Counſel on both Sides, Cur, 
Let the Habeas Corpus be ſet aſide, 


and by Conſent let the Rule as to the 
Attorney be diſcharged. ” 


Wyat againſt Markham. 
Trin. 7 & 8 Geo. II. 
Thomſon. Ce, 
H Abeas Corpus cum Cauſa to Boſton 
1 Borough Court. Serjeant Wright 


inferior Court before the Habeas Cor- 


pus was brought. Rule to ſhew Cauſe. 


Baynes for the Defendant. Cur”, The 


Habeas Corpus came too late after In- 


terlocutory Judgment ſigned, the Rule 


muſt be abſolute for a Procedendo. 


Stat. 43 Elis. c. 5. 21 Fac. 1. c. 23. 


4 e 
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Habeas Corp 
cum Cauſa af- 
ter Interlocu- 


moved for a Procedendo, for that In- tory Judg- 
terlocutory Judgment was . in the went, too late. 
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218 ' Habeas Corpus. 


William Day's Caſe. 
Mich. 8 Geo. II. 


Cooke. 
_—.. N the fourth of November Mil. 
Habeas Corp liam Day was brought, at his 


not to be re- OWN Requeſt, into Court, by the She- 
cd Rena rift of the County of Southampton, by 
en. Virtue of a Writ of Habeas Corpus, 
returnable in Court on Thurſday next 

after fifteen Days of St. Martin, being 

the laſt Day of Term. Cur, We will 

not receive him before the Return of 

the Writ. | 


Hewit againſt Powell. 
Mich. 8 Geo. II. 


Cooke. 
83 Abeas Corpus returnable from the 
ang" Day of St. Michael in one Month, 


Habeas Corp Which was Sunday the 27th of October, 
pt any Time by Virtue of which Writ the Defen- 
Return and dant was brought into Court and com- 
Appearance- mitted on the Monday, the Court fay- 
Dey. ing thattheDefendant might be brought 

inatany Time between the Return-Day 


and Appearance-Day. 


Iſaac 


Iſaac Hope's Caſe. 
Mich. 8 Geo. II. 
Cole. 8. 5 
Saac Hope being in the Cuſtody of Prifoner 
4 of the Sheriff of the County of Habeas Corp 
Warwick, brought a Habeas Corpus muſt either 
in Order to remove himſelf into the Os __ 
Fleet ; the Sheriff brought him into be remanded. 
Court, and inſiſted to be paid his Fees, 
for bringing the Priſoner up, before he 

ſhould be committed. Cu, The Pri- 
ſoner being brought up at his own De- 
ſire, muſt either pay the Sheriff 15. per 
Mile for bringing him up, or be re- 
manded; the Priſoner not being able to 
pay the Sheriff's Fees was accordingly 


remanded. Stat. 31 Car. 2. c. 2. 


| King's Caſe. 
5 Hil. 10 Geo. II. 
„ 
VLabolas King being a Priſoner in Attachment 
the Priſon of Newgate in the Rn 


City of Briſtol, brought a Habeas ing up a Pri- 


Corpus directed to the Sheriffs of that ſoner purſuant 


a 9 . to a Habeas 
City, returnable in this Court; King Corpus on 


tendered to the Sheriff 7. 7. for Tender of 1s. 
bringing him up (which was more than Fer Vile. 
is allowed by the Statute, which is but 

15. 
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accept the Money, and demanded 1014. 
Eyre and Corbet, Serjeants, for King, 


| Habeas Coꝛpus. 
1s. per Mile) the Sheriff refuſed to 


moved that an Attachment might Iſſue 
againſt the Sheriffs. Rule to ſhew 
Cauſe. Draper for the Sheriffs ſaid, 
that Briſtol was 104 Miles diſtant from 


London, that the 7/. 7s. was not a 


ſufficient Recompence ; and that Fling 


had not given any Security, as the Act 


required, to return, in caſe the Court 


ſhould remand him. Cur, The She- 


riffs ought to have obeyed the Writ, 


and not made themſclves Judges, the 
Court would have done them Juſtice, 


therefore let an Attachment go, where- 
upon Draper offering to pay the Coſts, 
and bring a new Habeas Corpus at the 


Sheriffs Expence, it was ordered that 


the Attachment ſhould be ſtaid for 10 
Days, and that the Sheriffs ſhould be al- 
lowed 5/. 4s. which is after the Rate 
of 1 s. per Mile for bringing King up. 


Turn- 


\ 


Habeas Coꝛpus. 


Turner againſt Bean. | 
Thomſon. . es, : 
JELD per Gur, That on a Cer- one 1 
Inari or Habeas Corpus the plaintif nn 
Plaintiff may declare in this Court as tied to te | 1 
he pleaſes, and is not confined to the cant of Ac- 1 
ſame Species of Action he declared in a 1 


may declare 


below, though the Parties were at Iſſue as he pleaſes. 
in the Court below. Bootle for the 
Defendant ; Skinner for the Plaintiff. 


Homine Replegiando. 


Tat & ux' verſus Lyſet. 
Mich. 1 Geo. II. 

„ 

HE Plaintiff having clandeſtinely Proceedings 

married the Defendant's Daugh-in Homine 

ter, who was about thirteen Years of Fans 

Age, the Father got her into his Cu- 

ſtody ; upon this the Plaintiff moved 

the Court, and obtained a Writ de 

Homine replegiando, which was deli- 

vered to the Sheriff of Berks, and af- 

ter that an Alias & Pluries, on the 

Pluries he returned an Rlongawit, upon 

Which the Filacer made out a Capias 
5 mY 
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The Recog 


nizance and 


Homine Replegiando. 

in Withernam, whereupon the Defen- 
dant was arreſted and in the Cuſtody of 
the Sheriff; the Defendant moved for a 


Habeas Corpus, which was granted, 
Condition on and he was thereupon brought into 


the Capias in Court in order to be bailed ; he in- 


 Withernam. 


ſiſted that the Plaintiff ſhould declare 
_ againſt him, and thereupon the Plain- 
_ tift's Attorney delivered a Declaration 

into Court; then the Plaintiff inſiſted 


that the Defendant ſhould plead before 
he was admitted to Bail ; whereupon 
the Defendant pleaded Non cept, and 


then put in Bail himſelf in 500 J. The 
_ Recognizance was taken in this Man- 


ner, ig. Vou acknowledge your- 
ſelf to be indebted to the Plaintiff in 
500/. to be levied upon your Goods and 
Chattels, Lands and Tenements, to 


the Uſe of the Plaintiff, upon Condi- 


tion that you ſhall appear from Day to 


Day in this Court; and if it ſhall happen 


that Judgment ſhall be given againſt 
you in this Cauſe, you ſhall render your 
Body in Mithernam, to remain in Cu- 
ſtody until you render Sarah the Wife 
of the Plaintiff, and permit her to go 
at Large. The Defendant likewiſe 
put in Bail in 250/. which Bail were 
Sir John Eyles, Bart. Benjamin Styles, 
Eſq; Sir Cynrade Springal, Knt. Ben- 


jſamin Haskin Styles, Eſq; and Foſeph 


4 Chitty 


Homine Replegiando, 223 
Chitty, Eſq; the Condition of whoſe 
Recognizance was as follows, 2718. You 
and each of ycu acknowledge your- 
ſelves to be indebted to the Plaintiff in 
the Sum of 250 J. to be levied on your 
and each of your Goods and Chattels, 
Lands and Tenements, to the Uſe of 
the Plaintiff, upon Condition that the 
Defendant ſhall appear from Day to 
Day in this Court, and if it ſhall hap- 
pen that Judgment ſhall be given againſt 
the Defendant in this Cauſe, he ſhall 
render his Body in Witbernam, to re- 
main in Cuſtody until he render Sarah 
the Wife of the Plaintiff, and permit 
her to go at large; and thereupon the 
3 was diſcharged out of Cuſto- 

y. wy 


Tlat & ux' verſus Lyſet. 
„ Bk; x C60, IL 
Cooke. 
[Na Homine Replesiando, the De- In Homine 
fendant pleaded Non cepit, vwhere- Replegiando 
upon Iſſue was joined, and at the Trial gl 
the Plaintiff was Nonſuited. And now the Defendant 
the Queſtion was, Whether the Defen- ſhall have his 
dant ſhould have his Coſts by the Stat. Ob. 

4 Zac. On hearing Hawkins for the 
Plaintiff, and Corbet for the Defendant, 
the Court ſaid this was no more than 


a 


Homine Replegrando. 
a common Replevin, and the Defendant 
muſt have his Coſts. 
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Vile and his Wife 4 RP Law- 
rence and three others. 
Hil. 5 Geo. II. 


Cooke, 


Bail by Baron / HE Defendants being arreſted on 
588 a Capias in Withernam, after an 


for an Inſt, Elmgavermnt returned on a Pluries 

in Wich. In Homine Replegiando, were brought 

in INCT=- * 

_ into Court on a Habeas Corpus, they 
called upon the Plaintiff to declare in- 
ſtanter, which he did; the Defendants 
then pleaded Non ceperunt, and were 
thereupon admitted to Bail. One of 
the Defendants was a Minor and admit- 
ted by Guardian, and the Guardian en- 
tered into a Retognixance for the Minor; 
two other of the Defendants who 
were of Age entered into a Recogni- 
zance, the other Defendants being Hus- 
band and Wife, the Husband entered 
into a Recognizance for himſelf land 
his Wife, then their Bail entered into 
a Recognizance, and the Defendants 
Were diſcharged. 


Jmpar- 


AImparlance. 


Sibſon againſt Neven. 
ah. 1 0 Geo. IL: 
Cooke. 


accuſing the Plaintiff of the Murder ot 


mitted for the Murder by the Judge of 


ſtody to be tried for the ſame at the 
next Seſſion of the Admiralty for Of- 
fences committed upon the High-Seas, 
after which Commitment this Action 


was brought. Cur, If the Plaintiff at 


his Trial be convicted, this Action will 


ſignify nothing, if he be acquitted the 


Acquittal will be of Service to him in 
this Action; this may be an Artifice to 
ſift what Evidence the Proſecutrix has 
to produce on the Indictment, for upon 
à juſtification the Defendant muſt 
produce the fame Evidence as upon 


2 | tlie 


OT ION for an Imparlance, the Troparlancs 
| 1 8 = granted in 
Action was brought for Words, Sander or 
charging the 
the Defendant's Husband upon the Plaintiff with 
High-Seas; the Plaintiff had been com- plaimtiff be. 
| ing indicted 

the Admiralty, and was now in Cu- Pr the Mur 


8 * > 


"> * 
— 


226 Inkoꝛmer. 


the Indictment. Cur unanimous in 
granting an Imparlance. 
Inkoꝛmer. 

Bland qui tam againſt Featherſtone. 

Mich. 10 Geo. II. 
—— 5 
Leave to cm- A CT ION qui tam on the Statute 
— * £ A of Uſury the Defendant pleaded. 


Serjeant Draper moved on the Stat. 
18 Eliz. that the Proſecutor might have 
Leave to compound, ſuch Compound- 
ing being Penal without Leave. Bootle + 
for the Plaintiff, we do not oppoſe it. 
Cur”, Be it ſo by Conſent. 


Iſſue, 


227 
June, 
Elliſon againſt Corniſh. 
Hill. 3 Geo. II. 


to enter the 
moved to ſet aſide a Non Pros for Iſſue the 


; - in. Plaintiff has 
Irregularity, the Irregularity complain four Days to 


Oe apple for the Plaintiff, OW 


ed of was that the Non Pros was ſign- enter it, ex. 
ed before the Rule for entering the If- duſive of the 


| 7 | SP | . 2 Day of No- 
ſue was out; the Rule was Nit quer ic“ 


cauſaderit exitum de recordo intrari 
infra quatuor dies pros poſt notitiam 
hujus regule, Oc. the Non Pros was 
ſigned the fourth Day. The Court 
held that the Plaintiff had four Days 
to enter his Iſſue excluſive of the Day 


of Notice. 

Fox and another, Aſſignees of the 
Sheriff, againſt Lewing. 

FHaſter 3 Geo. II. 


On a Repli- 


E BT on a Bail-Bond, the De; cation of Nul 


fendant pleaded Chmperuit ad eee 
Diem, the Plaintiff replied Nul tiel _ = 
Record”, and by his Replication prays is a complete 
an Inſpection of the Record in the 5 f 
| Q 2 Plea. Rule to rejoin, 


Iſſue; 


Plea. Rule for us gment for the Plaintiff, 
| Ni/i. The Defendant moved to ſet aſide 
the Judgment, becauſe there was no Rule 
to rejoin given, as the Practice of the 
Court required; and it was agreed to 
be the uſual Practice to give a Rule 
to rejoin; the Plaintifl's Counſel in- 
ſiſted that there was a complete Iſſue 
ſince the Record in the Defendant's 
Plea was in the ſame Court. Cur", 
There is no Occaſion to give a Rule 
to rejoin where the Record is in the 
ſame Court, if it had been in another 
Court there muſt. Rule for Judgment 
abſolute. Belfield for the Plaintiff; 
Hawkins for the Defendant. 


N ewberry and his Wife againſt 
Strudwick. Eaſt. 9 Geo. II. 
Thomſon. 


on Replicati EBT on a Judgment, the De- 


on of Nul tiel fendant pleaded a Record in 
Record the 


Plaintiff may Banco Regis, the Plaintiff replied Nu! 
deliver the I. Ziel Record, and delivered the Iſſue 
e _ with a Day for the Defendant to bring 
Rule to re. in the eee Serjeant Belfield for 
jon. the Defendant, mov 5 that the Plain- 
tiff might take back the Iſſue and re- 

turn the Money paid for it, inſiſting 

that the Plaintiff ſhould have delivered 


the Replication ſeparately by it ph 
an 


Illut. 
and given a Rule to rejoin. Cur, 

Take a Rule for the Plaintiff to ſhew | 
Cauſe. Corbet for the Plaintiff, the 

Queſtion on ſhewing was, Whether 

there was any Difference in this Re- 
ſpect between pleading a Record of 

this Court and pleading a Record of 

another Court ? Cur”, The paying for 

the Iſſue and keeping it has anſwered 

the Objection, but it does not ſeem 
neceſſary to deliver a Replication in 

Form, and give a Rule to rejoin. 


Baſtard an Attorney againſt Bartlet. 
Trin. 3 & 4 Geo. II. 
Borret. 5 


S Chapple moved quod Par- Variance be. 


« . t Iſſue 
catur Fudicium ſuper Vereditt pro qelinered and 


QUEY F for a Variance between the I1- the Record of 


ſue delivered and the Record of NV Niſi Prius in 
the Award of 


Prins, 'twas in the Award of the He- the Venire fa- 


nire Facias, in the Iſſue delivered cias, not ma- 


'twas awarded returnable in Oftab teria. 
Puy, but in the Record of Ni. Prius 

'twas ſaid to be returnable die Fouts 
Prom poſt Ot Pur. Rule to ſhew 

Cauſe. Serjeant CHeſbyre for the Plain- 

tiff ſhewed Cauſe, and ſaid the Award 

of the Yenire facias was out of the 

Iſſue and of no Conſequence. Cur”, 
Diſcharge the Rule. 8 

| | Q 3 Ham- 
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Defendant's 


Attorney muſt 


pay for Iſſue 


immediately 


Allue. 


Hammerſley againſt Mallory an 
Attorney. Mich. 4 Geo. II. 
Eclared per Cur, That if the 


Plaintiff's Attorney tender the 
Iſſue to the Defendant's Attorney, the 


and receive it Defendant's Attorney muſt pay the Mo- 


de bene eſſe. 


Defendant 
muſt pay for 
the Iſſue tho 
over- charged. 


- 


ney for it immediately, and accept the 
Iſſue de bene eſſe, and if the Pleadings 
and the Iſſue do not agree, he may 
return the Iſſue the next Morning. 


Ryder againſt Somerfield. 

Mich. 7 Geo. II. 
Thomſon. e 

Udgment was ſigned for not paying 
for the Iſſue. Serjeant Corbet moved 
that the Judgment might be ſet aſide, 
alledging that the Iflue was over- char- 
ged, 2/8. 6 d. per Sheet, 7. e. 4d. per 
Sheet for the Iſſue and 2 d. per Sheet 
for Duty, though the Iſſue was wrote 
cloſe and only one Stamp uſed. The 


Court refuſed to ſet aſide the Judgment, 


and ſaid the Defendant ſhould have paid 


the whole Demand, and if he was over- 
charged he might have applied to the 
Court, and they would have done him 
Right, but the Judgment was ſet aſide 
on Payment of Coſts, cc. 
Kirk 


Iſlue. 23 1 


Kirk againſt Pomfret and Ruſhby. 
Eaſt. 4 Geo. II. 


Erjeant GHhde moved to ſet aſide Two Defen- 

a Judgment ſigned irregularly ; the = 2 "re 
Caſe was this, The Defendants deliver- deliver tu 
ed two ſeveral Pleas of Non cul by the ſeperate Pleas 
ſame Attorney to the Plaintiff's Attor- 8 
ney; the Plaintiff's Attorney makes UP entered ſepe- 
the Iſſue and joins the Defendants in one f in the If- 
Plea, and tenders ſuch Iſſue to the Defen- 
dants Attorney who refuſes to accept and 
pay for it, becauſe the Pleas were not ſe- 
parately entered in the Iſſue, whereupon 
the Plaintiff's Attorney ſigns Judgment. 
Upon hearing Serjeant Chrbet for the 
Plaintiff, the Court held the Judgment 
to be irregular, for that the Pleas being 
ſeparate the Plaintiff ſhould have made 
them ſeparate in his Iſſue, and not ha- 
ving done ſo, the Defendants Attorney 
was not bound to accept the Iflue, and 


therefore the Judgment was ſet aſide. 
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Weſt azainſ} Smithfield. 
Hil. 5 Geo. II. 


Cooke. 
Iſſue not bei _ 3 , i 
rn of Fe SSUE Was joined In Hil. 4. Ceo. 2, 


ſame Term it I the Plaintift's Attorney made up the 
1s Joined, 9 Record of Trinity Term following, 
aſide the Ver- and tried the Cauſe at the Summer 
die. Alſſizes. Serjeant Eyre moved that the 
Verdict might be ſet aſide, the Iſſue not 
being entered of that Term in which 
it was actually joined purſuant to the 
Rules, Eaſt. 5 V. G M. & Hil. 11 G.1. 
and cited the Caſe of Lowther and 
Dae ſon in this Court, where the Ver- 
dict had been ſet aſide with Coſts. 
Chapple and Belfield for the Plaintiff 
ſaid that that Caſe diflered from the 
preſent Caſe, for in this Caſe the 
Defendant had made a full Defence 
at the Trial, and that the Rules of Eaſt. 
5 V. & M. & Hil. 11 Geo. 1. was a- 
gainſt the Attornies and not againſt 
the Suitors, and the Court was of 
that Opinion, and therefore diſcharged 
the Rule for ſhewing Cauſe. The 
Court ſeemed to think the Rules of EH 
5 N. & M. & Hil. 11 G. 1. was wrong, 
and ſaid that if the Defendant or Clerk 
of the Treaſury ſhould move againſt the 
Attorney, they would not make any 
Order 


Judgment. 


Order againſt the Attorney, but rather 
diſcharge the Rule; ſed quere. 


Judgment. 


Lincoln againſt Cock. 
Mich. 13 Geo. I 


15 Nov. OErjeant Baines Sd the 


catur, entered upon the Motion of Ser- 
jeant Raby ever ſince the 27th of O. 


Hoc Termino, whereby the Plaintiff had 


been delayed ligning his Judgment; the 
Defendant ſhewed to the Court that 
he had good Cauſe to proceed upon, 


which was an Order of Aſſize for a 


Reference, but that the Aſſociate not 
being in Town it was not ſigned, ſo 
the Court continued the Parcatur, 


but told the Serjeants at the Bar, that 


for the future they would allow of no 


Parcaturs, and directed the Seconda- 


I ies to enter none. 


Olivant 


233 


No Parcaturs 
tobe entered 
Court to diſcharge a Par- for the future. 


234 Judgment. 


Olivant againſt Low, Adminiſtrator, 1 
Hil. 6 Geo. II. Ci 


Cooke. 20 
r HE Defendant being an Admi- 
ſtravit aſter L niſtrator, had pleaded Plene Ad- 


regular Judg- uiniſtrauit, Judgment was ſigned for 

e paying bf the Iſſue. Rule to ſnew 

Cauſe why it ſhould not be ſet aſide. 

On ſhewing Cauſe it appeared that the 

Judgment was regular, but the Defen- 

dant deſiring to be let in to try the 

Cauſe on Payment of Coſts, the Plain- 

tiff inſiſted that the Defendant ſhould 

plead the General Iſſue, and withdraw 

his Plea of Plene Adminiſtravit; but 

the Court ſaid they would not alter the 

Defence, and ordered the Judgment to 

be ſet aſide on Payment of Coſts. Haw- 

Lins for the Defendant ; Minner for the 
Plaintiff. FYide Poſtea 236 


Smith againſt Parret, Adminiſtra- 
trix. Mich. 10 Geo. II. 

| Cooke. 
judgment a- 8 ri Draper moved to ſet aſide 
gain an ad. O a Judgment upon Payment of Coſts, | 
miniſtratrix | 
fer aſide on Oppoſed by Chapple and Haywood, who 
Payment of ſajd that in this Caſe a Writ of Inqui- 
Colts only, ry of Damages was executed, and 


tho' Inquiry | 
executed. | there- 


Judgment, 235 
therefore the Courſe of the Court was 
that the Defendant ſhould bring the 
Damages found on the Inquiſition into 
Court. Cur, The Adminiſtratrix is 
only liable as far as She has Aſſets and 
therefore is out of the common Cale, 
where if an Inquiry is executed the 
Money is brought into Court; let the 
Judgment be ſet aſide on Payment of 
_ Colts only. 


| Leaver againſt Whitaker. 

meh. 10 Geo, IL 
W 

HE Plaintiff had obtained a Judgment ſet 

1 Judgment, which was ſet aſide nnn of Ca. 
on Payment of Coſts and Pleading an muſt be en 
Iſſuable Plea; the Defendant pleaded pleading the 
the Statute of Limitations. Cur, This General te. 
is not an Iſſuable Plea within the 
Meaning of the Rule for the future 
when a Judgment is ſet aſide on Pay- 
ment of Coſts, inſtead of pleading an 

Ifſuable Plea, the Rule ſhall be Plead- 
ing the General Iſſue, and this was the 
old Practice of the Court. 


Cruſe 


236 


Judgment. 

| Cruſe againſt Williams an Execu- 
trix. Hal. 13 Geo. II. 

Borret. 5 


Regular Judg- 


err ag THE Plaintiff obtained a regular 
an Executrix 1 Judgment againſt the Defendant. 
n Senn Fluſſey moved that the Judg- 


Payment of 0 | 
Colts, and ment might be ſet aſide on Payment of 


Leave to plead Coſts, and that the Defendant might 


Fe OC TEE n | 
ae Admin. have Leave to plead a ſpecial Plene 


flravit. Adminiſtradit. Rule to ſhew Cauſe. 
Belfield for the Plaintiff, Cur, Where 
a regular Judgment is ſet aſide the De- 
fendant ſnould not be permitted to plead 
any Thing but the General Iſſue, in 
the Caſe of an Executor or Admini- 
ſtrator, a General Plene Adminiſtrawit 
is to be deemed a General Iſſue. It 
was ordered that the Judgment ſhould 

be ſet aſide on Payment of Coſts, and 

that the Defendant might plead P/ 
Adminiſtravit generally. 


Gibbon 


Judgment. 237 


Gibbon againſt} Bond, and the Bi- 
ſhop of Bath and Wells. 
Nil. 6 Geo. 
Borret. e 1 5s EE 
* a Cuare Impedit a Judgment was Judgment va- | 
1 entered by Virtue of a Warrant cated. 
of Attorney, which Warrant upon a 
Trial on a feigned Iflue was found to 
have been forged. Serjeant Chapple 
moved that the Judgment might be 
vacated , the Court upon Conſideration 
ordered a Facatur to be entered in 
the Margin of the Judgment, which 
the Secondary did in Court. 


Coulſon againſ} Turnbull and 
others. Hil. 7 Geo. II. 
Thomſon. . 
Oint-Action, Judgment againſt all Jedgment in a 
the Defendants; one of the Defen- E 
dants had no Notice either of the Writ gainſt one De- 
or Declaration. Mynie and JFright, fencant mult 
Serjeants, moved that the Judgment © Een 
Jeants, | J 8 to all. 
might be ſet aſide. Rule to ſnew Cauſe. 1 
Serjeant Eyre for the Plaintiff inſiſted Inde for 15e. 
that the Application came too late, for gularity aſter 
that a Writ of Inquiry had been exe> ud“ exc: 
euted. C, The Judgment can ne- 
ver 


ver be good as to him that was not 
ſerved, and as the Judgment is Joint 
it muſt be ſet aſide as againſt all the 
Defendants. | 


Camp qui tam againſt Gale. 
Trin. 7 & 8 Geo. II. 


5 Croke. 
No Motion in M OTION by Serjeant Chapple 
For 41 in Arreſt of Judgment on the 


the laſt Day laſt Day of the Term, without any 
of 2 Term Notice of the Motion. Cur”, Take a 
— No. Rule to ſtay the Entry of the Judg- 
maient till Cauſe is ſhewn, but for the 
future we will not receive any Motion 

in Arreſt of Judgment on the laſt Day 

of a Term, unleſs Notice of the Mo- 


tion be given. 


| Miſaubin againſ# Coſta. 
Mich, 8 Geo, II. 


* HE Plaintiff was Nonſuited at 
on a Non ; 4 5 
Pros ata Trial Trial, and before the Day in 


figned after Bank, died; after the Plaintiff 's Death 
Dans the Defendant ſigned his Judgment. 


died before Motion to ſet this Judgment aſide; it 


the Day in was ſaid for the Defendant that this is 
Bank, muſt 


be reverſed by Error, and not Irregularity. Eyre for 
Writ of Error. the Plaintiff; Skinner for the Defen- 
TS. . daant. 


Judgment. 


dant. Adjudged per Cur, that this 
is Error, and not Irregularity, and 
therefore muſt be reſerved by Writ of 
Error, and not upon Motion, and ſo 
refuſed to ſet the Judgment aſide. Carth. 


149. 6 


Bray againſt Booth. 
Mich. 9 Geo. II. 


Vorret. . We 
HE Defendant pleaded a Tender Judgment 


ſigned after an 


of 6 5. but did not bring the irregular Non 
Money into Court, he gave a Rule to Pros, and held 


reply, and for want of a Replication — 
ſigned a Non Pros; the next Day the 
Plaintiff ſigned Judgment, looking up- 
on the Plea as a Nullity, becauſe the On a Plea of 
Money was not brought into Court, Tender the 
Serjeant Ghyde moved that this Judg- be prouet 
ment might be ſet aſide, for that the to Court. 
Plaintiff was out of Court by the Non 
Pros, which was ſigned before the 
Judgment, This was denied by Forteſcue 
and Denton, (the Chief Juſtice being 
abſent) though Reeves thought that 
the Non Pros ought to have been diſ- 
charged before the Plaintiff could ſign 
Judgment. No Rule. Serjeant Wright 
for the Plaintiff, moved that the Non 
Pros might be ſet aſide, the Money 
not being paid into Court. Rule to 

1 ſhew 


be brought in- 


thbe efendant, 


Judgment. 
ſhew- Cauſe. Serjeant Ghde for the 
Defendant produced an Affidavit, where- 
by it appeared that the Defendant had 
tendered the 65. to the Plaintiff, and 
offered to pay it into Court if he in- 
ſiſted on it, and that the Plaintiff's At- 
torney promiſed to take no Advantage 
of the Money's not being. paid into 
Court ; but notwithſtanding this the 
Court held the Non Pros to be irre- 
gular, and e it to be ſet Wor, | 


Craven ach Henley. 


Eaſt, 10 Geo. II. 
Vorret. 


. of Treſpaſs for entering the 
Plaintiff's Land and eating up 
on a bad 
Juſtification his Hay. 
confeſling the The Defendant juſtified, and ſaid that 
2 the Plaintiff gave him Leave to put 
Judgment en- his Cattle nto the Plaintiff's Cloſe to 
2 = the eat up the Fog there growing, that the 
nm Plaintiff's Fences being out of Repair, 
the Defendant's Cattle ſtrayed to the 
Plaintiff's Haycock and eat his Hay. 
Verdict for the Defendant. 
2 in Arreſt of Judgment. 
Cur”, The Defendant had a Licence 
only for his Cattle to eat up the Fog, 
he r to have watched his Cattle 
and taken Care they did no Damage. 
Noy 98. Popham 151, Vent. 44, 


4 308. 


Verdict for 


Judgment. 24k 
308. 4. Sir William Jones; here is a 
Treſpaſs confeſſed, the Juſtification of 

the 'Treſpals is bad, therefore although 

there is a Verdict for the Defendant, 

it muſt be ſet aſide, and Judgment en- 

tered for the Plaintiff, and he muſt have 

a IFER of Inquiry, Carth. 370, 


Anonymus. 
Eaſter 11 Geo. I. 


OO late to move to ſet aſide an Motion ts fer 


Interlocutory Judgment, after aſide Interlo- 
cutory Judg- 
final F udgment ſigned. ment is too 


late after final — | 


Anonymus. 
Mich. 12 Geo. I. 

FTE Ra Writ of Error is brought, Judgment not 
it is too late to move to ſet 1 od 8 
the Judgment, though the Writ of Er- ter Error 
ror be not allowed; after Motion in brought. 

Arreſt of Judgment, it is too late foal aer aa 


move for a new Trial. tion in Arreſt 
| of Judgment. 


R Grimes 


* Jupgment. 


Grimes againſt Cleaver. 
Trin. 10 & 11 Geo. II. 
GS Thomſon. 
2 t [ NEtermined by | the Court that p 
ment for Ire. I Motion to ſet aſide a Judgment 
* mult for Irregularity, muſt be made two 
made two 
Days before Days before. the Day of executing the 
Day of execu- Writ of Inquiry. 
ting Inquiry. 
Craven againſt Henley. 
Mich. 11 Geo. II. 
Borret. 


Judgment en- ()* a Motion in Art of Judg- 
—_— ment in this Cauſe, quod vide an- 
Deſendant ved, fo. 240. the Court took Time to 
48 conſider, in the mean Time the Defen- 
tools Time to dant died, the Matter being determined 
conſider pn a by the Court; the Plaintiff moved that 
Arnet er Judgment might be entered nunc protunc. 
Judgment. E 7e for the Plaintiff; Parker for the 
ecutor of the Defendant. 'z Sd. 162. 

| Baller v. Delander, Trin. 1 Geo. P. R. 
Taylor and Mathews, Hil. 2 Gee. 

B. R. Harriſon v. V. ilcox, Paſ. 1 Geo. 2. 

Ch. J. If the Party be intitled to 

his Judgment, and only delayed by 

the doubting of the Court, it would be 

very hard that he ſhould ſuffer ; there- 
fore I think Judgment ſhould be en- 


tered unc pro tunc. Denton 


Judgment. 

Denton of the ſame Opinion. 
 Compus of the ſame Opinion. 
Forteſcue, 1 Vent. go. The Party is 


guilty of no Fault, and it is for the 


Furtherance of Juſtice : Whenever it 


is the Delay of the Court, the Party 


ought not to ſuffer. Hil. 11 June. 
The Queen againſt the Inhabitants of 
Hornſey, the Judgment was entered 
35 Years after. I do not think we 


are obliged to take judicial Notice of 


the Death of the Defendant. 


Fowler againſt Whadcock. 
— ns 


YErjeant Bootle moved for Leave to Leave to en- 
ter Judgment 
_ | ; A nunc pro tunc 

the Cauſe was tried before Chief Flr denied. 


enter a Judgment unc pro tunc 


ſtice Eyre ; the Defendant had brought 
a Bill in Equity, and obtained an 
Injunction, which was not diflolved till 


May laſt; Higham the Aſſociate being 


dead, Search had been made for the 
Poſtea to no Purpoſe, till 10 Nov. laſt, 
when it was found. Rule to ſhew 


Cauſe. Draper for the Defendant 


laid the Plaintiff might have ſigned 
Judgment without Breach of the In- 
junction. Cur, Let the Rule be dif- 
charged. | — . 

R 2 Roundle 


3 


44 Judgment. 


Roundle againſt Powell. 
ii Geo. Ih. 
Thomſon. „ 
judgment on QQErjeant Bootle moved for Leave to 


anold Warrant VU enter a Judgment on a Warrant 
of Attorney $, 


entered on an Of Attorney, the Defendant was in 


Affdavit that Tamaica, and an Affidavit was pro- 
the Defendant quced made by a Perſon who ſaw the 
was alive in . a 
Jamaica three Defendant alive in Jamaica three 

months before Months ago. Cur, Let the Judgment 


be entered. 


Coppendale againſt Sunderland. 
Hil. 12 Geo. I. © 
Thomſon. 


judgment & Erjeant Agar moved for Leave to 


entered on an enter up Tudement on an old War- 
old Warrant | P J 0 


and upon Af. Tant of Attorney; the Plaintiff being a 
fdavit of the Lunatic, an Affidavit that the Money 
Money being was unpaid was made by a Perſon, 


unpaid made 4 
boy a thid Who had received the Intereſt due on 


| Perſon, the the Bond for —— Years, ever ſince the 


Plaintiffbeing 


7 Plaintiffs Lunacy, which Affidavit 


ſhould otherwiſe have been made by 


the Plaintiff. C,, Let the Judgment 
be en up. 


Smith 


Judgment. 


smith and Others againſt Smith. — 
TE wma,» wa | = 1 
Cooke. J 1 
Verdict was given for the Plain- Where a Ver- =! 
tiff at the Aſſizes for Security on- 4 Semi [| 

ly . the Plaintiff entered up the Judg- Judgment | ! "1 
ment, and now brings a Scire Factas neue not be q 
upon the Judgment. Serjeant Skinner out Leave of 1 
moved, that the Proceedings might be ſet the Court. 
aſide. Rule to ſhew Cauſe. Eyre for the [| 
Plaintiff Cur, The Proceedings muſt oo = 
be ſet aſide , tis the conſtant Practice, ſ b 
the Plaintiff' ſhould not have entered 7 1 
up this Judgment without Leave of the | 8 
Court. T 85 '| 


Juris diction. 


Whitehead gainſt Price. 
Trin. 5& 6 Geo, II. 


Cooke, © ; 
Erjeant Girdler moved to ſtay Motion to | 
Proceedings, the Plaintiff's De- ad * "i 
mand appearing to be no more than Plaintiff's De. 
18s. The Court made a Rule to ſhew 0 0 * 
Cauſe, Serjeant Glyde came to ſhew mare 
Cauſe, and ſaid the Defendant ſhould 
plead to the Juriſdiction. Girdler ſaid 


R 3 the 
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Aurisdiction. 
the Court of King's Bench had ſtayed 


Proceedings in the like Cale. The 
Court ſaid the Plaintiff might amend 


his Declaration, and increaſe his Da- 


mage, and that the Court of King's 
Bench had determined ſo. Adjourned, 
_ Girdler undertaking to produce the 
"Rule in the Caſe he quoted in the 


_ Kings Bb. © 


Action for 
63. 64. 


1 5 | Downes 8 againſt Nichols. 
FD tr nt ed 4 
CQErjeant Birch moved that Proceed- 
) ings might be ſtayed, for that the 


Plaintiff's Demand amounted to no 


more than 65s." 6 d. and produced an 
Affidavit of the Fact, but did not pro- 


duce the Declaration. Cuꝭ; We never 
try the 


Le, ll . 


Ouantum of the Plaintift 5 De- 
mand upon Motion. 


Irwin 


' 
. p I 0 o 
. i. il 
* 1 119 i 
+; * 348 
* i : 0 0 
; 1 MY 
* ? „ 1 Vo * pu „ 
: 118! - - JO 
- G ih] 1 
5 1 N c 
7 i 1111 
. . 1 watts 
0 wt 4; by 
n 
p i 
| f 
' & 
x i 100 


Irwin againſt Goldſmith. 
Mich. 8 Geo. II. 


I Ngram, a Quaker, was returned up- Quaker fina- i. 
on a Jury to ſerve at N/i in Guilg- — * 1 
Ball; he appeared but refuſed to be fworn ona 1 
ſworn, upon which Eyre Chief Juſtice J%- i. 
fined him 4os. Chapple and Eyre, 1 
Serjeants, moved that this Fine might 1 
be taken off, and inſiſted that by the 
Statute 7 GG 8 V. z. c. 34. /. 6. Qua- 
kers were diſqualitied from ſerving up- 
on ſuries, therefore a Quaker ought not 
to be returned to ſerve | _ 
Chief Juſtice, was of Opinion that 
Inzram was finable for not ſerving. 
Denton of the ſame Opinion. 
_ Þorteſtue contra, but defired Time 
to conſider. „„ 
Reeve, The Statute of King Milli- 
am doth not totally diſable a Quaker 
from ſerving upon a Jury, but only 
doth not enable him to ſerve upon a 
Jury taking an Affirmation inſtead of 
an Oath; and it is very well known 
that in criminal Caſes Quakers have 
ſubmitted to be ſworn and examined 
upon Oath as Witneſſes, therefore 1 
R 4 | think 


—— D— — ——— — — 8 * 
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Jury. 
think the Lard Chief Juſtice hath done 
right in ſetting this Fine. 


Parr againſt. Seame. 
Mich. 8 Geo. II. 
Thomſon. 


ury buſtle in QErjeant Chapple moved for a new 
Mats =D Trial upon an Affidavit that three 
of the Jaryman. had deelared, that the 

Jury had huſtled in a Hat, and accord- 

ing as the Half-pence came out of the 

Hat, gave their Verdict Tbe Court 

ſtayed final Judgment till the next 

Term, and ordered the three Jury- 


men who made this Declaration to at · 
tend. 


toy 


Eyles Bart. 4 A5. smart. 8 
Mich 10 Geo. . 


. homſon. 
Tie ae THE Plaintiff moved for a Spe- 
T1 ing a 
Special Jury cial Jury, and at the 'Trial had 


to be paid by a Verdict, this Verdict was afterwards 
the Party mo- 


ving for it, ſet aſide on Payment of Coſts 3 and the 


the other Queſtion was whether the Defendant 
kak of to be ſhould pay the Plaintiff the Charge of I 


the Special Jury, The Court held that 
the Charge of ſtriking the Special Ju- 
Ty muſt be 72 * the Plaintiff who 

moved 


Money, &c. 
moved for it; but that all the other 
Expences of the Special Jury, as far as 


reaſonable, muſt be allowed. Comyns 
and Mrigbt for the Plaintiff; * for 


the Defendant. 


ner. Kc. e into 


Caſs * malte an Repos - 
Mich. 1 Geo. IL 
HE Defendant moved "I Leave amo 
to pay Money into Court ; de- _ 


allowed to 


nied, he being an Executor. pay Money 
into Court, 


Caſs againſt Iveſon Executor of 
Jaques. 8 
Mich. 1 Geo. II. 


1 E Defendant being an Execu- Allowed, con- 


tor was allowed to bring Money ry = a 


into 55 conſenting not to take the again. 
ſame out again. 


Gibbs 


* 


2570 Monep, * 


Gibbs Huaputor 2 5 Gawler. 
5 Hill. 6 Geo. II. 


Cooke. © 
| EBT on Bond by an Executor, 
E Serjeant Be/field moved for a Su 
into Coartin Perſ2geas in bringing the whole Money 


ada due on the Bond into Court, and that 


it might be refer d to the Prothqnota- : 
ry to ſee What Was due. The Court 
ſeaid it could not be 4 in the Caſe of 
an Executor; but a Rule was granted 


for the Plaintiff to thew Cauſe. "und 


Lane againſt Wilkinſon. 


2 Mich. 1 Geo II. 
Maney pad IN the Treaſury-Chamber, the Jud g- 
into Court, es were moved on Behalf of the De- 


the Plaintiff . 
— &, fendant, to have Money returned back 


po ee. that was paid by him into Court : 'The 
nonſaited; the Caſe was this, the Defendant had 
Defendant brought Money into Court- upon the 
= "i wx common Rule, the Plaintiff would not 
accept of it, but proceeded to Trial, 
and upon the Trial was nonſuited; 
and now the Defendant in regard the 
Plaintiff was out of Court by the Non- 
ſuit, prayed to have his Money back, 
producing the Poſtea, whereby it ap- 
peared the Plaintiff was nonſuited. The 
| Judges 


b:ought into Court. 251 

Judges took Time to conſider, and at- 

ter wards upon Sir George Gooke's Koe u- 
| cing a Note he had formerly taken of 
a Reſolution in the like Caſe, the 
Judges were unanimouſly of Opinion, 
that the Defendant by bringing the 
Money into Court had admitted that 
the Plaintiff was intitled to it at all E- 
vents, and therefore the Defendant 
could in no Caſe have his Money back 
again. Afterwards the Plaintiff brought On new Ac- 
a new Action, and in Hil. 1 Geo. — 
the Court made a Rule for the Plaintiff to remain 


4 


to have the Money if he thought fit, but on che com- 


if not that it ſhould remain in Court Rule. 


upon the common Rule in the new 


Action. Vide poſten, fo. 252. 


Rathbone againſt Stedman. 
Tin. Geo. IL. 
 Borret. | 


= Court on the common Rule, the back out of 
Court to the 


Plaintiff proceeded, and upon the Trial Pefendant to- 


the Defendant had a Verdict. The De- wards Satis- 
faction of his 


fendant thereupon moved the Judges in Cote, he ka 


the Treaſury to have the 63 5. paid vinga Ver- 
back towards Satisfaction of the Coſts; dic. 
on hearing the Agent for the Plaintiff, 
the Judges ordered the Money to be 
paid to the Defendant. n 

7 Dickins 


HE Defendant paid 63 5. into Money paid 


Dickins againſt Tallowin. 
F 3.0 0. 

Plaintiff nen. THE Plaintiff brought his Action, 
al afterMoney L and the Defendant brought into 
brought into Court 98 J. 15. 3 d. on the common 
Court, ne Rule, the Plaintiff would not accept 
brought, it, but went on to Trial and was non- 
Leave to De ſuited ; afterwards the Plaintiff brought 
jn a furt, 7a new. Action, and upon Motion by 
Sum, and both Serjeant Raby the Court gave the De- 
Sums to re. fendant Leave to bring into Court 6 5. 

main on the >” 
common Rule more than the Money brought in up- 
0 firſt Action, and ordered that 
ion. the 6s. together with the 98 J. 15. 3d, 
brought in upon the former Action, 
ſhould remain in Court upon the com- 
mon Rule in this Cauſe, Vide antea fo. 

451. 3 5 


EKnapton againſt Drew. 

5 Mich. 6 Geo, II. 
„% Ne. a 5 = 
Money paid 24 N00. 8 Skinner moved to 
into Count 100 have 10/. out of Court, 
mall beck e Which had been paid in on the com- 
he 3 mon Rule, the Defendant being dead; 
 dant's Execu· hut the Court ſaid that the Money be- 
oy ing once paid in, belonged to the Plain» 
tiff, and would make 6 

e Frampton 


bought into Court. 253 


Frampton againſt Cooke. 


Eaſt. 6 Geo. II. 


Cooke. WES 
Udgment was ſet aſide on bringing Money paid 
120 J. into Court to attend the Event into Court to 


of the Verdict, the Plaintiff was Non- eee 


vent of the 


ſuited upon the Trial. Chapple and Eyre Verdid, paid 
mov id that the Money might be paid back ory 4 8 
to the Defendant. Belfield and Sinner me Phaindr 
for the Plaintiff, offer to pay Intereſt being Non- 
for the Money if it might be kept in ſurted. 
Court, the Defendant being poor. 

Gur, The Cauſe is gone, the Plaintiff 

being Nonſuited, and the Money 

was paid into Court in that Cauſe 

only, therefore it muſt be paid back to 

the Defendant, the Plaintiff ſhould 

have ſtood a Verdict, which on Circum- 

ſtances we might have ſet aſide on Pay- 

ment of Colts, and then the Money 

might have been kept in Court ; ſubject 

to a new Verdict. 


ww 


234 Money, Ce. 


Savay againſt Franklin. 
Hil 8 Geo II. 


 Painifre- HE Defendant obtained the 
| brought ino 1 Common Rule for paying Mo- 
Court and ney into Court, the Plaintiff would not 


.”--:5: pin accept it, whereupon the Defendant 
take it out on Paid the Money into Court, and plea- 


paying De- ded the General Iſſue: The Plaintiff 


dant his TE 
ro ny went on, delivered the Iſſue, and gave 
Cots, Notice of Trial, but did not go on to 


Trial; and now Serjeant Chapple mo- 
ved that the Plaintiff might have the 
Money out of Court; Serjeant Eyre for 
the Defendant inſiſted, that by the 
Words of the Rule the Plaintiff could 
not have the Money out of Court un- 
til after the Verdict: But the Court 
made a Rule for Payment of the Mo- 
ney out of Court to the Plaintiff, upon 
his paying to the Defendant Coſts from 
the Time of paying the Money into 
Court. OLE on 


Davis 


bzought into Court. 255 


Davis againſt Manſell, Bart. 
Hil. 1 3 Geo. II. 
HE Defendant paid Money into Plaintifr pro- 


Court on the common Rule, the ceoding pla 


Plaintiff refuſed to accept it, proceed- jus Cole at. 
ed to Iſſue and gave Notice of Trial, lowed to take 
but afterwards moved that he might i . 
have the Money with Coſts to the Time fendant his _ 
of the Rule, paying the Defendant his fubrquene | 
ſubſequent Coſts. Cur, Let the _— 
fendant ſhew Cauſe, afterwards ordered 
accordingly ; Prime for the Plaintiff; 


Hayward for the Defendant. 


Crookhay againſt Martin. 
| Faſter 9 Geo. II. 
Cooke, _ | 
H E Defendant had paid 10 J. in- Money paid 


to Court on the common Rule, into Court not 


to Court ot _ to be paid 
the Plaintiff died before Trial; Ser- 2 are 


jeant Belfield for the Defendant mo- Defendant, 
ved that the Money might be paid an tus 
back to the Defendant ; Serjeant Chap- Trial. 
ple inſiſted, that the Money belonged to 

the Plaintiff's Executor. Cur', The 
Payment into Court is an Admiſſion 

that the Money was due to the Plain- 

tit, and therefore ought not to be paid 

back to the Defendant. _ 


3 James 


256 Monep, &c. 


lames againſt Hoſey. 
N Mich. 2 Geo. II. 

Cooke. ADD 
Motion to pay Aby moved to pay Money into Court 
GL al R upon all the Counts in the Decla- 


the Counts in ration except the laſt; and that to the 


© iinencepethptalt he might be at Liberty to demur. 


Ja, and to Upon Hearing Whitaker for the Plain- 
omar to that, riff, the Court refuſed to let the De- 
enten. fendant ſeparate the Counts in the De- 
claration, and ſaid if he would bring 

Money into Court, he ſhould bring it 

in upon the whole Declaration, and 

plead Non Aſſiumpſit, for the Reaſon of 
making the Rule for Payment of Mo- 

ney into Court, was to prevent Vexa- 

tion, and make an End of the Cauſe. 


Colebatch againſt Machan. 
Me. Geo. H.,. 


Of paying | Erjeant Chapple moved to bring 
Money into _) 10 Ff. into Court in Covenant, and 
Court in Co- 


Yenane, that the Plaintiff ſhould not proceed in 
2 any Breaches in the Declaration, for 
Non- Payment of a Poſt-Fine ; the Acti- 

on was brought upon a Covenant in an 
Indenture of Releaſe, that an Eitate 

was free from Incumbrances, and a 

2 Breach 


brought into Court. 257 N 
Breach aſſigned that the Eſtate was | 
incumbred with a Poſt-Fine; an Affida- 1 
vlt was read of the ſearching the King's „„ 
Silver-Office, and there the Pre-Finc I 
appeared to be 65. 8d. and the Poſt-Fine 5 Ml 
105. The Court ſhewed great Re- | A 
luctancy at making any Rule, becauſe 1 
it did not appear in the Declara- . 
tion what the Sum was the Eſtate 
was chargeable with, and becauſe no 
ſuch Thing had been ever done be- "ff 
fore, but ſaid becauſe it might poſſibly . 1 
make an End between the Parties; i 
and there was an Affidavit of Notice 1 
of the Motion, they would make 2 e 1 
Rule to ſhew Cauſe. zl 


Dixon againſt Allen. 
Trin. 7 & 8 Geo. II. 
Thomſon. 1 
Abbt for Rent, Serjeant Harvſtins Leave tobring 
D moved that the Defendant might Money into 
have Leave to bring 37. into Court, cr Rem ed 
and plead Nil debet. Cur, Be it ſo, 
it is the common Practice. 


8 | Grove 


258 Money, &c. 


Grove an Attorney againſt Ask. 
| Thomſon. 8 | 
1 Udgment was ſigned for Want of a 
do be brought) Plea, the Defendant paid Money in- 
* _ — 5 on the y mom Rule after 

1 © the Judgment was ſigned; Motion that 
3 joe might be ſet aſide on 
Payment of Coſts, and that the Rule 

for bringing Money into Court might {| 

ſtand. Car, As the Judgment is re- 

gular, we will put no Difficulty upon 

the Plaintiff, let the Judgment be ſet 

aſide on Payment of Coſts, and plea- 

ding the General Iſſue. Corbet for the 
Plaintiff ; Hawkins for the Defendant. 


Cotton againſt Perks. 
Trin. 8 & 9 Geo. II. 


Thomſon. 
Colts of pay- FI U LE to pay Money into Court, 
ing Money in- Þ \ the Defendant tendered the Mo- 


1 ney to the Plaintiff's Attorney, who |} 
muſt be paid refuſed it; whereupon the Defendant | 
oy paid it into Court, and pleaded the 
ney was ten- General Iſſue; then the Plaintiff ac- 
dered and re- cepted the Money; and now a Queſti- 
= — on aroſe about the Coſts ſubſequent 
to the Tender and Refuſal. The De- 


fendant 


brought into Court. 259 

fendant by the Reſuſal being put to the 
Charge of paying the Money into 
Court and Pleading. Cu, The Coſts 
of paying the Money into Court, and 
of taking it out again, muſt be paid by 
the Defendant, notwithſtanding the 
Tender and Refuſal, for though the 
Defendant tendered the Debt, he could 
not tender the Coſts till they were 
taxed. Chapple for the Defendant ; 
Wright for the Plaintiff 


Scarral againſt Horton. 
Mich. 14 Geo. II. 
Borret. - SE 55 c 
f pling Aar moved for an Attach- Where the 

O ment againſt the Defendant for not Plaintiff ac. 


paying Coſts taxed purſuant to a Rule cepts the Mo- 


hey on the 
tor paying Money into Court, which common Rule 


Money the Plaintiff had accepted; the be may pro- 


u 
Rule was read. Cur, We cannot grant the Defendant 


an Attachment, becauſe there is no po- pays the Coſts 


ſitive Order for the Defendant to pay n Demand. 
the Money, but if the Defendant does 

not pay the Coſts upon Demand, the 
Plaintiff may proceed notwithſtanding 

the Rule, without applying to the 

Court to have it diſcharged. 


8 | Bowles 


260 - Money, 6c. 


Bowles againſt Wheeler. 
„i Geo. II. 
Thomſon 
Leave to Erjeant Skinner for the Defendant 
plead double O moved for Leave to plead double, 


ry ai et 21. Non Aſſumpſit, & Non Aſuumpſit 

Court, denied, infra Sex Annos, and to bring 5 s. in- 
to Court; oppoſed by Serjeant Urling, 
and denied by the Court, as contra- 


dictory. 


Cooke againſt Holgate. 
Trin. 10 Geo. II. 


3 Rover for Houſhold Goods, Ser- 
Leave to bring | 
- Gai lies jeant Draper moved for Leave 


Gore 6 denied, (o bring the Goods into Court; the 
es deins Goods appearing to be many and cum- 
u nbe 
ee berſome, the Court denied the Motion, 
but made a Rule for the Plaintiff to 
ſhew Cauſe why he ſhould not accept 
the Goods and Coſts. 


Stephenſon 


bꝛought into Court. 26 


Stephenſon againſt Thomfon. 


Mich. 1 1 Geo. II. 1 
THE Defendant had got a Rule Money to be 1 
brought into 


1 for bringing Money into Court, Cu Hou 
which he ſerved upon the Plaintiff's be brought in 
Attorney, and at the ſame Time gave before Plea 
him a Plea, and asked the Plaintiff's PT... 
Attorney it he would accept the Mo- 

ney, to which he anſwered, I tnoz al 
my Client ili not. The Detencant did fl 
not pay the Money into Court until j 
after a Copy of the Iflue was deli- 
vered to him; upon the Trial the 
Plaintiff did not recover ſo much as 
the Money brought into Court. The 
Plaintiff moved to diſcharge the Rule 
for paying the Money into Court, be- 
cauſe the Money was not brought in- 
to Court before the Plea pleaded. . 
The Court ſet aſide the Rule, and faid 
the Money ſhould have been brought 
into Court before the Plea was deli- 
vered. e 
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262 _ Money, Ko; 


Uſher and Others againſt Edmunds, 
Mich. 1 3 Geo. II. 


Borret. 
Leave to with- Erj eant Skinner moved that the De- 
1 Pndent might be at Liberty to with- 


plead the fame draw his Plea of the General Iflue, to 


de novo, and plead the ſame de noo, and pay Mo- 
1y Money in-. 


h Court. hey into Court; the Caſe was this, 


the Defendant had directed his Attor- 
ney to pay Money into Court on the 
common Rule; the Attorney died be- 
fore it could be done, and his Clerk 
delivered the General Iſſue by Miſtake. {| 
Rule to ſhew Cauſe. * for the 
Plaintiff, Cur”, The general Practice 
is againſt the Defendant, but muſt be 
diſpenſed with in Caſe of Accidents. 
Let the Rule be abſolute. 


Burgeſs againſt Pallamounter. 


Mich. 12 Geo. II. 
Cooke. 


Money not to Erjeant - Belfield N that the 
be paid into 9 Judgment in this Cauſe might be ſet 


Court after 


uk Take: aſide on Payment of Colts, pleading the 
ment. General Iſſue, Oc. and that the Defen- 
dant might be at Liberty to pay Mo- 
ney into Court on the common Rule. 
Cur, The Defendant is not to be ad- 


mitted to pay Money into Court after | 


regular Judgment ſigned. 


bzought into Court. 263 
Swan againſt Freeman. 
Hlyl. 13 Geo. II. 
| T homſon. | 


N the 28th of Noo. laſt Term, Money paid 
the Defendant paid 2/. 124. o d. urg Four, 


and Plea plea- 


into Court upon the common Rule and ded, Sum 
pleaded the General Iſſue. The Plain- 3 in 
tiff refuſed to accept the Sum, and join d — 
Iſſue. This Term Serjeant Aar mo- 

ved to amend the Rule by ſtriking out 

2 J. 125. od. and making the Sum 

71. 125. od. Rule to ſhew Cauſe. 
Bootle, for the Plaintiff, ſaid it was 
paying Money into Court, after a Plea 
pleaded; quod Cur concefſit, and there- 

fore diſcharged the Rule, ſaying it 

might introduce Tricks to try whether 

a Plaintiff will accept leſs than is duc. 


Motions. 


Anonymus. 
T 
Nov. 10. S —— comes this On à Rule t 


g thew Cauſe, 
Day to ſhew Cauſe againſt Cauſe hows 


a Rule which Was made on Serjeant be ſhewn on 
Girdler's Motion to ſhew Cauſe as Ve- the very Dey, 


or Notice gi- 
ſter day. ie. 
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Motions. 

Per Cur', We cannot hear you, un- 
leſs you have given Notice that you 
would ſhew Cauſe this Day, or until 
the other Side come to make their Rule 
abſolute. You are too late and ſhould 
have ſhewn Cauſe on the Day ap- 
pointed, 1 


2.64. 


Wye againſt Wright. 
Mich. 6 Geo. II. 


On Service of 10 Now. X Ffidavit of Service of a 


a Rule, the | Rule was, that a Copy 


Original mult was left. with a Servant at the Partys 


then, and not Lodgings on whom it was to have been 
_ afterwards. ſerv'd, that ſome Days afterwards the 


Party acknowledged that he had receiv- 
ed the Copy, and then the Perſon who 
ſerv'd it ſhewed him the Rule. 
Per Cur, This is not good Service, 
becauſe the Rule was not ſhewn to the 
Servant when the Copy was delivered; 
and though the Party acknowledged 
the Receipt of the Copy, yet when 
the original Rule was ſhewn to him, 
there was no Copy to examine it 


by. | 


Ano- 


Mutual Debts. 2865 


Anonymus. 
Trin. 10 & 11 Geo. II. 
8 Bootle moved for Leave to Motion on 


juſtify Bail, after two Serjeants had Paper Pars. 


moved for their Arguments, but the 
Court would not receive this Motion 
till the Paper was gone through. 


Mutual Debts. 


Geale againſt Chapman. 
| :; 3 
Foley. 1 


Ipo the Trial of this Cauſe, It on feting 
f the Defendant gave in Evidence nh N 
a Debt due for Rent from the Plaintiff, lance be found 
upon ſetting off which there appeared yl 3 
to be due to the Defendant 13 f. and ſhall have 
all this was ſpecially ſet out upon the Cats 
Poſtea, and the Queſtion was, whether 
the Defendant ſhould have Coſts. 
Paynes for the Plaintiff; Darnal for the 
Defendant. C, Unanimous that th 

Defendant ſhould have Coſts. 5 


Stevens 


a Debt at 


Simple Con- 
tract Debt 
can't be ſet 


Mutual Debts. 


Stevens againſt Loftin. 
Mich. 7 Geo. II. 


RROR in B. R. Debt on a 
Bond, Penalty 76/. 10 5. Con- 


off againſt a dition foe- Payment of 38 J. 5 J. the 
ſpecial Debt. Defendant pleaded that the Plaintiff was 


indebted to him in 70 J. and prayed to 
ſet off 38 5 5. Denied. 


I Objeftion to the Plea. A Simple | 


Contract Debt can't be ſet off againſt 
a Specialty Debt. 


2 Objeition. The Penalty is the Debt 
in Law, and the Sum offered by the 


Plea to be ſet off is leſs than the Pe- 


| nalty. 

For the Danler. The Words of 
the Act for Setting one Debt againſt 
another are, Mutual Debts, and the 
ſame in the Bankrupt Act, 5 Geo. 2. by 
which different Kinds of Debts are ſet 
off, and there would be a manifeſt In- 
convenience, if not ſo in this Cafe. Pay- 
ment of a Debt is pleadable by the Act 


for Amendment of the Law, and this 


Tender is a Payment ' within the Sta- 

tute. 

For the Plainttf. In an Ain an” 

a Bond the whole Penalty muſt be re- 

covered, and that is the Debt in Law, 
the Sum offered is leſs than the Debt. 

Hardwick 


' Mutual Debts; 


_ Hardwick Ch. Juſt. I am very un- 
willing to give any Opinion that an in- 
ferior Debt may be ſet off againſt a ſu- 
perior Debt, till it comes directly in 


Judgment before us. But here the ſe- 


cond Exception is much ſtronger with 
me ; and I think this Plea, which is 
ſetting off a leſſer Debt from a greater, 
iZ. the Penalty which is the Debt in 


Law, is a bad Plea. Judgment for the 


Plaintiff. 3 Lev. 368, and The Bank 
and Morice. EI 5 


Brown againſt Hollyoake. 
Hl. 7 Geo. II. 


EB T for Rent upon an Indenture Pebt of an 


inferior Na- 


267 


of Leaſe, the Defendant pleads ture cannot 


that the Plaintiff was indebted to him be pleaded to 
Debt of a 


> ſuperior Na- 


by Note, the Plaintiff demurs. Cur” 


A Debt of an inferior Nature cannot ture. 


be pleaded to a Debt of a ſuperior 
Nature, and ſo it has been determined 
in this Court. Trin. 5 & 6 Geo. 2. 


Kemys v. Betſon. Cortiſos & Minos, 
Mun & Osbaldifſton, Mich. 7 Geo. 2. 
Loftin v. Hereng. Judgment for the 


Plaintiff, 


Shipman 


268 Mutual Debts. 


Shipman againſt Thomſon: 
Mich. 1 1 Geo. II. 


8 pa "THE Plaintiff was ſurviving Exe- 
Cutor ior Kent 
ae by cutrix, and proved the Will, the 


Defendan? Defendant after the Death of the Te- 
which was due ſtator received Rents that were due to 
ed 1 the Teſtator in his Life- Time. 

the Defendant The Plaintiff ſued in her own Name, 
_ cannot ſet off and not as Executrix, for Money had 


a Debt due 
from Teſtator, and received to her Uſe. 


The Defendant ſet off a Debt due to 
wy from the Teſtator. 
Whether the Plaintiff ſhould 
158 have named herſelf Executrix 2? 
Ref. It is right in her own Name, 
where the Cauſe of Action aroſe after 
the Death of the Teſtator, the Execu- 
tor muſt ſue in his own Name. If the 
Plaintiff had named herſelf Executrix, 
ſhe ſhould not have been excuſed from 
Coſts. 1 Salk. 27, 207. Fenkins & 
x. v. Phime, 6 Mod. 93. Carth.335- 
Curry v. Stevens, 
2. O. If the Defendant can ſet off? 
Ref. He cannot, for if the Statute 
was to be extended to this Caſe, it 
would let in Fraud, and enable Exe- 
cutors to pay the Aſſets of Teſtators in 
Diſcharge of Simple Contract Debts, to 
the Prejudice of Creditors, by Specialty. 
Notice 


Notice. 


Buckſom, Leſſee of Pellow, againſt 
Pellow. Mich. 5 Geo. IL 
ole. 5 
Etermin'd per Curiam, that where Where a 
a Term's Notice is neceſſary, to Term'e No- 


; a , tice is neceſſa- 
be given, the Notice muſt be given be- ry it muſt be 


fore the Eſſoin- Day of the Term. given before 


the Eſſoin- Day 
of the Term. 


—_— —— 


Oꝛder. 


Moon againſt Moon and Others. 
- . Mich. 6 Geo. II. 

Cooke. bs Fa 
Erjeant Chapple moved, 1. That an Of making 
Order made by Judge Price might qe 

be made a Rule of Court; and 2. That Court, and 
Service of the Rule at the Party's Houſe the Service 
might be deemed good Service, and“ 
produced a full Affidavit of Endeavours 
uſed to ſerve the Party, without Effect. 
Cuy, This is a double Motion and can't 
be granted. Let the Party ſhew Cauſe 
why the Order ſhould not be made a 
Rule of Court, which Rule was after- 

wards 


77 


e en ee eee er N * . 7 tac I Al oe 


1 3 r Lids Senn OM * # 5 


— ets #4 


tendtheEvent. 


Oꝛder. 


wards made abſolute, and then the Ser- 
jeant moved upon the ſame Affidavit 
that Service of the Rule at the Party's 
Houſe might be deemed good Service. 
Cur, The Affidavit appears to have 
been ſworn before the Rule was made, 
and no Endeavours appear to have been 
uſed to ſerve the Rule: Motion denied. 


Outlawzy. 
Manghen againſt Graham. 
Hil- 3 Anne. 


Defendant JVtlawry reverſed after ſeveral Ca- 
talzen on Ca- 


pias Utlega- piass Utlegatum ſued out, and 


tum, ſhall onthe Defendant taken thereon at the 
— Plaintiff's 'great Charge. Ruled by all 
Exigent only, the Judges in the Treaſury (upon Mr. 
the reſt toat- Prothonotary Cooke's Certificate) that 
the Defendant ſhall only pay the Cofts 
to the Exigent, and that the ſubſcquent 


1 Coſts ſnall attend the End of the Cauſe, 
into the Ex- but admitted that if the Outlawry had 


COS. of been ſent into the Exchequer A and any 
fall Co. Levy made, or Leaſe granted, that then 
* the Defendant ſhould pay the Plaintiff 


all his Coſts. 


2 . Ver 


Dutlawzy, | — 


Yer againſt Cawſey. 
Trin. 2 Geo. I. 


AN Outlawry being reverſed, the Plaintiffcan's 


Don DO: MO LV EE | | be non-proſ- 
Defendant ſigned a Non Pros for g aftef Out. 


Want of a Declaration, the Plaintiff lawry rever- 
moved to ſet the Non Pros aſide, inſiſt- ſed. 


ing that he could not loſe that Writ, How the De- 


Þ, 
| oy J fendant ſhall 
which by Reverſal was become void, have his Cots 


and for this Reaſon the Non Pros was for Want of a 
ſet aſide; and it was ſaid that where Pxclaraton. 
the Platntiff does not declare within 

two Terms after Outlawry reverſed, the 
Defendant may give a Rule to this Ef- 

fect, 072. that unleſs the Plaintiff de- 

clare in the Cauſe within four Days af- 

ter Notice of the Rule to him or his 
Attorney given, he ſhall pay to the De- 

tendant or his Attorney Coſts, to be 

taxed by the Prothonotary, See the 

Rule, Trin. 33 Car. 2. CY 


Carvil againſt Manby an Attorney. 
| A Bill was filed againſt the Defen- Outlaw af- 
dant, and Judgment had thereon, lig, J**gment 


ies not on a 


the Plaintiff then proceeded to ontlaw Proceeding by 


the Defendant, and took him on a Ca- Bil. 
Pias Utlegatum. Agreed that the De- 
fendant ought not to have been outlaw- 

8 ed, 


272 Dutlawzy. 
ed, becauſe the Judgment is by Bill and 
not by Original Writ. Therefore let 


the Defendant be diſcharged out of Cu- 
ſtody. OE EET 


Pindar againſ} Saunderſon. 
+ ROY. 2 Gon. I. 


Landlord ſhall OTION by a Landlord that out 

not be paid a | of Goods taken upon a Capias 
8 Utlegatum, the Sheriff might pay him 
taken on a A Years Rent, purſuant to the Statute 
Capias Utle- 8 Anne, c. TR 

Stm. The Doubt was whether a Capias 

Utlegatum was within the Statute, the 

Court upon hearing Webb and Girdler | 

for the Landlord, and Corbet for the | 

_ Plaintiff held the Capias Urlegatum was 

within the Exception of the Statute, and 

had been ſo adjudged in B. R. Eden 

v. Crain, Trin. 1712. 


Pots againſt Voyce. 
Hi, z 1 


O TION that the Plaintiff might 

1 reverſe an Outlawry at his own 
r per. Expence, the Defendant living in Eh 
fon, and ri- to the Plaintiff's Knowledge, and was 
ing armed. viſible there, and yet outlawed in Lon- 
don. Raby for the Defendant. Rule 

to ſhew Cauſe. Lylin for the Plaintiff, 

2 ſhewed 


A viſible Per- | 


ſhewed for Cauſe, that the Defendant 
was a deſperate Man, and rode about 
armed with Piſtols, and told the Plain- 
tiff that he abſconded. Price and For- 
zeſcue Juſtices, ſaid he was well out- 


lawed ; Chief Juſtice contra. Denton 
abſent. 


Paterſon againſt Greave. 
Mich. 6 Geo. II. 
11 Nov. 


Outlawry, on Pretence 
that the Defendant appeared publick- 


ly in the firſt Inſtance, without endea- 
vouring to get him arreſted on the or- 
dinary Proceſs ; it appeared to the 
Court that the e had abſcond- 
ed Vears together, and therefore it was 


held that there was no Need to take 
out the other Proceſs, for that it would 


be in vain. 


Denton J. In the King's Bench they 


never inquire farther, than whether the 
Defendant abſconded or not, and ne- 
ver ask if he was outlawed in the firſt 
Inſtance. 

Cur”, 'The Outlawry is regular, and 
not like the Caſe which happened the 
other ys where it appeared that the 
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OTION to {et alide an | Deeadani 


who abſcond- 
ed, outlawed 
in the firſt In» 
ly and never abſconded, and that the fiance. 


Plaintiff had ſued him to an Outlaw- 


Defendant 
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Outlawzp. 
Defendant, who was outlawed in the 
firſt Inſtance, was a viſible Perſon. 


274 


Fort againſt Eyre. 
Hil. 8 an II. 


Cooke. 


AN OTION to ſet aſide an Out- 


he being with- lawry, becauſe the Defendant was 
Place privileg d 4 viſible Nen, the Plaintiff ſwore that 
the Defendant lived within the Verge 
of the Court, and that he could not ob- 
tain Leave to arreſt the Defendant, 
notwithſtanding he had applied to the 


Board of G. een for that Pur- 
poſe. 


Peach againſt Wadland. 
Mich. 11 Geo. II. 

No Appear: 1 was queſtioned whether an | Ap. 
ance necellary 1 pearance be neceſſary to be enter 
3 to 85 Exigent before a Superſedeas be 


2 Superſedeas made out. Cy”, It is not neceſſary, the 


Superſedeas is an Appearance of itſel!, 
Dyer 222, 3. 


Hutchinſon 


Outlaw. 275 


Hutchinſon againſt Wyat. 
Tn OE oO 
Thomſon. | 
Erjeant Boot/e moved that the Out- Proclamation 
4A) lawry might be' reverſed, and ſet = 28 
alide, becauſe the Proclamation was not 
filed with the Cuffos Brerium. Rule 
to ſhew Cauſe, Eyre for the Plaintiff. 
Car, It is not neceſſary that the Pro- 
clamation be actually filed with the 
 Cuſtos Brevinm ; if it be returned by 
the Sheriff it is ſufficient, 5 


Oper. 


Higgins, Executor of Higgins, — 
againſt Stewart, Adminiſtrator I 
of Cherrington. Hil 4 Geo II. 1 
Cooke, 


EB T on a Bond, Judgment en- Offend. 
LY ed for Want of a Plea, on Mo- hen —_— 1 
tion to ſet aſide the Judgment; it ap- ed by his A. i 
peared that the Defendant's Agent in bent, bad 
Town had demanded Oyer of the Bond, M 
and the Plaintiff's Attorney had given . I 
yer to the Defendant himſelf, who was fil 
an Attorney, but was not ſued as an At- 
torney. Cur, Oper ought to have been 
7 given 


276 Oper. 


given to the Agent, therefore let the 

Notice o Judgment be ſet aſide. The Court al- 
Trial or In- fo declared that all Notices of Trial, 
Nn or of executing Writs of Inquiry, ought 
torney, if to be given to the Attorney or Agent, 
known. if known; but if the Attorney or A- 
gent be not known, theſe Notices may 

be given to the Defendant himſelf. 


N. 'The Way to find out where an 
Attorney lives, as expected by the Court, 
is to inquire at the Office of the Fila- 

er of the County, or at the Seal-Office, 
or of the Prothonotar x. 


Champion againſt Budd. 
„ Im $ Ges 1L 
Cooke. TELE 
Debt on Bond H1S was an Action of Debt, up- 
for Perform- on a Bond given for the Pertor- 
la zemance of Articles, Judgment was ſigned 
not obliged tofor Want of a Plea ; the Defendant 
de ai, moved that the Judgment might be {ct 
+ afide, becauſe he had demanded Oyer of 
the Bond and Articles, and the Plaintiff 
had only given Oyer of the Bond. Cur, 
The Plaintiff is not obliged to give Oyer 
of tus Articles, he is only obliged to 
give Oyer of the Deed he declares up- 
upon; as in the Caſe of Jevon v. 
— HO. 


Grant. 


Court. 


Grant, Part. againſt Ewer. 
Mich. 6 Geo. II. 
Cooke. 


Azoyns and I yme Serjeants, mo- Oyer ofan 
1 | ved that the Plaintiff might give ne 


mentioned in- 


Ojer of an Indenture - mentioned in thea Bond. 
Condition of a Bond, for Payment of 


14000 J. Rule to ſhew Cauſe, afterwards 


made abſolute. 

N. 'The Plaintiff is not bound to give 
Ojer of any Thing but the Deed he de- 
clares upon, unleſs by Special Rule of 


Hampton againſ} Partridge. 
in $08 6 Geo. . 

Cooke. © : 
"Erjeant Chapple moved for Leave Oyer of « 
to ſign Judgment, notwithſtanding Pd of a 


the Defendant had prayed Oper ; it * 


appearing by Affidavit that the original 
Deed was in the Defendant's Cuſtody. 
Cur, Let the Defendant ſhew Cauſe 
why Oyer of a Copy ſhould not be as 


effectual as Oyer of the Deed itſelf. 


Darnal ſhewed Cauſe, and produced 
an Affidavit that the Defendant had not 
the Deed, tho' he had had it formerly. 
Rule made abſolute. C. 
1 Hartley 


27 8 Oper. 


Hartley againſt Varley. 
Hil. 7 Geo, II. 


Cooke, 1 
Too late to EBT on a Rand, Motion 18 
ny NN : Oper ; it appeared by Affidavit 


Rule to plead that the Detendant lived in Vr, and 


is out. that before the Defendant's. Attorney 
could get Inſtructions from his Client, 
the Rule to plead was out, and a Plea : 

had been demanded ; the Defendant's 
Attorney demanded Oper, which the 
Plaintiff's Attorney refuſed to give him. 

The Court refuſed to make any Rule. 


Hargrave againſ} Cooke. 
Trin. 13 & 14 Geo. II. 


Col 6. 


Oyer, aſter EB T on a Bail-Bond FTW in 


Rule to plead 
out, denied. 


for pleading was out, the Defendant 
craved Oyer, the Plaintiff denied it, Mo- 

ion for Oyer. Cur, We cant grant it, 
we muſt abide by our Rule. Prime 


fer the Defendant, Draper for the 
Plaintiff, 


Pauper 


Northumberland; aſter the Rule 


279 


Anonymus. 
Eaſter 8 Geo. II. 


IH E Defendant was admitted to A Defendant 
defend in Forma Pauperis, a cot be 
Verdict was given for the Plaintiff; it; eggs 
was inſiſted that the Prothonotary ſhould ris. 
not allow Coſts, becauſe the Defendant 
was a Pauper : A Motion was made 
in the Treaſury for Directions to the 
Prothonotary to allow the Plaintiff his 
Coſts; and it was inſiſted that a De- 
fendant could not be admitted to de- 
fend in Forma Paueris; upon reading 
the Statute 11 H. 7. c. 12. the Judges 
were unanimouſly of Opinion, that the 
Statute did not extend to Defendants, that 
the Defendant could not deſend 727 


Forma Pauperis, and that therefore Coſts allowed 
againſt a De- 


the Prothonotary ſhould allow the 


fendant who 


Plaintiff his Coſts. Mr. Clarke, Secon- had been ad- 


dary of the King's Bench, had been Ted ta de- 
| | 33 fend in Forma 
conſulted as to the Practice in that Court, Pauperis. 

he ſaid he never knew a Defendant 

admitted in Forma Pauperis. Secon- 

dary Barnes ſaid, that when he lived 


2-4: with 


forma paure- 
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with Judge Tracy, the Judge had been 

often applyed to, to admit Defendants 

to defend in Forma Pamnperis, but had 
always refuſed to admit them. 


Plea, 
Knight againſt Lazenby. 


Dogget againſt Hawes. 
Mich. 1 Geo. II. 


Demand of 


T H E Court held that all Demands. 
WS. L of Oyers and Pleas muſt be in 


ting. Writing. 8 


Reed againſt Brown, Widow and 
Adminiſtratrix. Eaſter 5 Geo. II. 


Borret. 7 = 
Erjeant Eyre moved that the Judg- 
It no A hr 4 3 
10 Ton a O ment in this Cauſe might be ſet aſide 


Plea, &. for Irregularity in not demanding a 
muſt be de- 


manded of the Rejoinder. Darnal for the Plaintiff, 
Attorney in The Caſe Was this: The Defendants 
the Country. Attorney who lived 30 Miles off in 
E ſſex, left a Plea in the Office in his 
own Name without writing who was 
his Agent. The Plaintift's Attorney 
Who lived likewife in the Country, 
wrote the Defendant's Attorney Word, 
that a Replication was left in the ON, 

| ut 


Plea. 5 1 281 
but did not demand a Rejoinder. The 
Plaintiff's Agent in Town did not Know- 
who was the Agent, the Defendant's At- 
torney at preſent employed, but knowing 
an Agent he had employed in another 


Cauſe, he demanded a Rejoinder of Ml 
him. Sir George Cooke and Mr. Borret ii 
being asked what was the Practice of _ 


the Court in ſuch Caſes, ſaid, if the 
Country Attorney had no Agent in 
Town, the Plaintiff's Attorney or Agent 


muſt (though it was very hard) make 1 
a Demand of a Plea, Gc. of the County | 


Attorney himſelf ; whereupon the Court = 
declared this Judgment to be irregular. 


Taylor againſt Lawſon. 5 I 
.. 
Borret. i 


N A O'TION to ſet aſide a Judgment. Plea tho wii | 
A Plea had been delivered in Netice to et * if 


; : off, muſt be 
the Country, with a Notice of Setting delivered in 1 
off a Debt at the Trial; both the Attor- Tow . il 
nies lived in the ſame Town. Chappleſaid 85 Mil 
that in ſuch a Caſe as this, twas reaſona- Mi. 
ble to allow Pleas to be delivered in the W 
Country, becauſe the Notice of the Set off 1 
muſt be proved at the Trial. Eyre ſaid 0 
if this Diſtinction was to prevail, it [il 

would deſtroy the ſettled Practice of the 

Court, becauſe then all Pleas would | 


be 


be delivered with Notice of Setting off, 
whether inſiſted on at the Trial or not; 
beſides the Inconvenience complained of 
might be remedied by a Counſellor's 
Clerk ſeeing the Plea with Notice de- 
livered. Cur", (Chief Juſticè and Den- 
ton abſent) Let the Judgment be ſet a- 
ſide, and the Colts attend the Event of 


the Cauſe. 
Anonymus. PP 
. Mich. 1 Geo. II. 
1a Pla. EHE Judges in the Treaſury de- 
3 dclared, that if a Plea which 


55 ought to have a Counſel's Hand be de- 


an Affdavit livered without, or if any Plea which 
annexed, be, ought to have an Affidavit annexed be 
eliveredwith- 
out, the Plain- delivered without, the Plaintiff may in- 
tif may ſign ffanter ſign Judgment, as if no Plea had 
Judgment. been delivered, without any Applica- 


tion to the Chnet for Leave. 


Upton againſt Pulleine: 


Mich. 1 Geo. II. 
Foley. 


Pleas not re- Hines moved to ſet aſide a Judg- 
Sankey Feel ment ſigned by the Plaintiff, for 
Want of a Serjeant's Hand to the De- 
fendant's Plea, the Plea was per minds. 
Raby oppoſed this, and all the Serjeants 
ſeemed alarmed. Sir George Cooke, Pro- 
1 550 thonotary, 


Plea, 1 


thonotary, reported that it was not ne- 
ceſſary to have a Serjeant's Hand to 
theſe Pleas, 212. 


Comperuit ad diem, Per Minas, 

Son Aſſault, Soloit ad diem, 
Plene adminiftravit, Ne unques Exec, 
Riens per diſcent. Infra Ætatem. 
Nul tiel Record, 


Foley and Borret, Prothopotaries, 
declared themſelves of the ſame Opini- 
on, and informed the Court, that thoſe 
Pleas were not taken to be ſpecial 
Pleas, and that they were paid for 
them as common Pleas, which the 
Court accorded in, and ſet aſide the 
Judgment. 1 
OY 


Mich. 8 Annæ. 


Egula Generalis, on a ſpecial Cu- when the 
pins, returnable ow Menſ. Mich. Defendant 
or Tres paſc. the Defendant ſhall plead en a 


C . 
{| Ailate on a 


t 


mndilate. ſpecial Capias. 


„ . 
Baſſet againſt Ebden. 
U. E given 18 May infra 8 Days, pays © plead 
Judgment ſign'd the 26th, agreed incluſive. 
per totam Curiam that the Day on 
Which 


Plea: 
which the Rule was given ſhould be 
accounted as one, and therefore the 
Judgment was well ſigned. 


Brome againſt Woodward. 

Mich. 3 Geo. II. 
Cooke. | N 
OTION to ſet aſide a Judg- 
can't be ſign d ment for Irregularity ; the Irre- 
fill the e gularity complained of was, that the 
Day after the Judgment was ſigned the Morning 
<p e plead after the Rule to plead was out. 
' Whereas the Plaintiff was not inti- 
tled to ſign his Judgment, until the 
Afternoon of the Day after the Rule to 
| plead was out. Judgment ſet aſide. Che- 

ſhyre for the Plaintiff; Darnal for the 
Detendant.- 


Pleydel againſt Carter. 
Eaſt. 5 Geo. II. 


Judgment 


Borret. . 
| zus en e PON a Rule for the 
744 alter the 17 May. Defendant to ſhew 
Demand of a Cauſe why a Non Pros irregularly ob- | 
Replication. tained ſhould not be ſet aſide with Coſts. 
N The Caſe was as follows. 
The Defendant being arreſted on a 
Capias returnable Oct ab. Hilar. re- 
moved himſelf by Habeas Corpus to 
the King's Bench Priſon ; the Plaintifl s 
Attorney delivered to him there a De- 


claration in this Court, but diane 
is 


his Miſtake brought a Habeas Corpus, 
upon which the Defendant was brought 
into this Court, and a Declaration de 
novo (verbatim the ſame as the former) 


was delivered to him by Mr. Secon- 


dary Thomſon, who gave him Notice 
to plead in Time, or that Judgment 


would be ſigned againſt him; and then 


the Defendant was committed to the 
Fleet: The Defendant removed him- 


ſelf again by Habeas Corpus to the 


King's Bench Priſon, and then plead- 


ed the former Declaration as a Lis 
pendens for the ſame Matter, and gave 
a Rule for the Plaintiff to reply. On 


the 2d of May the Rule to reply was 


out. On the 3d of May in the Eve- 


ning, Thomas Fenkins, the Defendant's 
Attorney demanded a Replication, and 
the next Day, 4th of May, at Nine in 


the Morning, ſigned a Non-pros, ſued 


out a Superſedeas to the Marſhal of the 
King's Bench, and before 100 Clock the 
Defendant was diſcharged out of Cuſto- 
dy: The ſame Day about Noon Mr. Sele 
the Plaintiff's Attorney tendered a Repli- 


cation, but the Defendant's Attorney told 


him he had ſigned a Non-pros, and there- 


fore would not accept the Replication. 


Cu, Let the Non-pros be ſet aſide 
with Coſts, and let Mr. Zenkins the 


Defendant's Attorney ſhew Cauſe on 


Friday 
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Defendant 
muſt plead in 
e 3 in Abatement, he muſt plead 


after Declara- Within four Days aber the Declaration 
tion 8 delivered, or Notice of the Declara- 


Plea. 
Friday next, why an Attachment ſhould 
not go againſt him. 

Mr. Fenkins immediately. put in Bail 
for the Defendant, and ſurrendered him, 
and on Friday the 19th of May ſhew- 
ed for Cauſe, that the Defendant was in 
the Cuſtody of the Warden of the Fleet. 
W hereupon the Court diſcharged the 

Rule for an Attachment without Colts, 


Biddleſton 4 gainſt Acherley. 


Eaſter, 4 Geo. II. 
Cooke. ON 
Greed by all the PP in the 
Weener that if the Defendant 


N 
8 8 tion left in the Office, and ſo it was 


ſettled by the Court, Paſe. 8 Ceo. 1. 
in the Caſe of Birch and Fryer, antea, 
fo. 3. produced by Sir George Cooke 
and Foley, Prothonotaries In the 
principal Caſe the Declaration was de- 
livered on the Eighth of February, and 
the Plea in Abatement on the Tour- 
teenth of February ; the Plaintiff ſigned 
Judg ment, which was held to be regular. 


2 1 Herne, 


Plea, 287 


Herne, One, c. againſt Chapman 
ee 

1 e eee 

C Erjeant Eyre moved to ſet aſide a . 
Judgment; the Defendant had procu- Order ob- 

red a Judge's Order for Time to plead till Time to plead 

Monday, and on Tueſday Morning the übe, 


Judgment 


Plaintiff ſign'd his Judgment for Want can't be ſign'd 


of a Plea; and the Queſtion was, whe- till Tueſday 
ther he ſhould not have ſtayed till the cata a 
Afternoon. Upon hearing Chapple for 
the Plaintiff, the Court ſaid that the 
Defendant had all Monday to plead in, 
and the Judge's Order for 'Time to 
plead, only enlarged the 'Time of the 
Rule to plead, and the Plaintiff could not 
ſign his Judgment in any other Manner 
than he ſhould have done in Caſe it 
had been a Rule to plead, and there- 
fore the Plaintiff ſhould not have ſign d 
his Judgment until Taeſday in the Af- 
ternoon, OE 
Godfrey againſ# Mathews. 
Hil. 6 Geo. II. 
Cooke, 5 . 
Eclaration delivered to the Defen- Defendant li 


; Miles f 
lived above 20 Miles from London Ta” ki 
The Queſtion was, whether the Defen- 8 Days t 


dant ſhould have 8 Days Time to Plead. 
plead 


nn en WE — 
. tony Rees — 


dant's Attorney; the Defendant ving above 20 
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Plea; 


plead after the Declaration delivered, 


or only 4 Days. On reading the Rules 


of Mich. & Paſe. tertio (eo. 2. the 
Court ſaid the Defendant ſhould have 
8 Days, and ſet aſide the Judgment 


f gned on the fifth Day after the Rule 
to plead was given. N. The Decla- 


ration and Rule were given on the 


ſame Day. Hawkins for the Plaintif; 
DLylin for the Defendant. 


After Impar- 


lance only 4 


Pays to plead 


in a County 


Cauſe. 


Mathew and his Wife, VF EY 


ſtrators, againſt- Stone. Trin. 
6 & 7 Geo. II. 


Vorret. | 
') Eclaration filed in H lar #1 Term, 


but Notice of it was not given 
till Eaſter Term. An Appearance was 
enter d on the Eſſoin- Day of Eaſter- 
Term. A Rule to plead, was given on 


the firſt Day of Trinity-Term, and 


Judgment was i igned for Want of a 
Plea on the fifth Day in Term. Chap- 


ple alledged, as the Declaration was 


entered of Pilar y-Term, and the Ap- 
pearance not 8 till the Eſſoin- Day 
of Eaſter-Term, the Proceedings were 
irregular ; but the Court ſaid they were 
regular: It was then inſi ſted, that this 
being a Country Cauſe, the Defendant 

4 ought 
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ought to have had 8 Days Time to 
plead in Trinity. Term, but the Court 
ſaid that after Imparlance four Days 
were enough; on Proceſs returnable the 
firſt or ſecond Return of the ſame Term, 
there ought to have been 3 Days. 
Then the Defendant moved that the 
Judgment might be ſet aſide on Pay- Money not to 


* a J 0 be brought 
ment of Coſts, pleading the General If. 6 


be at Liberty to bring 10 f. into Court Judgment. 
on the common Rule. The Court ſaid 

after a regular Judgment they would 

not allow the Defendant to bring Mo- 

ney into Court. Belfieſd for the 
Plaintiff. 5 
Lazenby againſt Bradley. 

Cooke. ET 
HE Defendant lived above 40 Defendant 
Miles from London, and was living above 


o Miles from 


ſerved with a Copy of Proceſs return- Tondon, being 


able the firſt Return of the Term, and ſerved with 


appeared by Attorney ; and now the jo gd {of 


Queſtion was whether he ſhould have Days Time to 


4 Days or 8 Days Time to plead. plead: 
apple for the Plaintiff ; Vynne for 
the Defendant. 'The Court held that 
the Defendant ſhould have 8 DaysTime 


to plead, 
Went- 


** Plea. 


Wentworth, Bart. againſt Huſtler, 
Widow. Trin. 13 Geo. II. 


Borret. | 1 
Peremptory CT ION of Waſt, Serjeant Dra- 
Rule to plead { A per moved that the Judgment in 
in an Action . a | | 


of Wat, this Cauſe might be ſet aſide, being 
ſigned contrary to an Agreement: He 


alſo inſiſted upon an Irregularity, for | 


that the Plaintiff had not given a peremp- 
tory Rule to plead, which he ought to 
„have done. Rule to ſhew Cauſe. 
Skynner for the Plaintiff inſiſted that 
this being a mix d Action, a peremptory 
Rule to plead was not neceſſary. The 
Court gave no Opinion, the Parties a- 
greeing to try the Cauſe at the next Aſ- 
ſizes; but all the Prothonotaries thought 

a peremptory Rule was neceſlary. 


Taylor againſt Stockham. 
Mich. 7 Geo. II. 

wo Cooke. Oy be, FR 

deen Tine  QEttled that if a Judge gives Time 

given to plead N 

Plaintiff need Y to plead till the firſt Day of the 

not Rae lubſequent Term, when the Time is ex- 

| poired, the Plaintiff in Default of a 
Plea may ſign Judgment without gi- 
ving a new Rule to plead. Chapple 


for the Plaintiff; Zyre for the Defen- 
dant. — 


Dawſon 
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Dawſon againſt Garth. 
Eaſter 10 Geo. II. 
DVorret. . 


1 Defendant obtained a Judge's No Ocrafion 
Order, that Proceedings upon the == per ban 
Bail-Bond ſhould be ſtayed upon Pay- the Defendant 
ment of Coſts, receiving a Declaration is bound to 
in the original Action, and pleading the ee 
General Iſſue. The Plaintiff ſigned 
Judgment for Want of a Plea, without 
giving any Rule , to plead, Serjeant 
Agar moved that the Judgment might 
be ſet aſide. Rule to ſhew Cauſe. 
Skynner for the Plaintiff, The Queſti- 
on was, whether as the Defendant was 

by the Judge's Order bound to plead, 
it was neceſſary to give a Rule. Cur 
(Chief Juſtice abſent) there was no Oc- 
caſion to give a Rule, the Judge's Or- 
der has diſpenſed with it. NY 


 Belſhaw againſt Porter. 
Mich. 7 Geo. II. 
Borret. „ . 
HE Defendant took out a Sum- 2 

mons for Time to plead, then Sammons for 
moved that the Venue might be chan- Time to plead 
ged, and obtained a Rule N, which %** _— 
Rule on ſhewing Cauſe was diſchar- FR” 
ged, the Affida vit being inſufficient ; the 

6 E - 5 Wi Plaintiff 


Time to plead 


292 Plea. 


Plaintiff as ſoon as the Office was open 
in the Afternoon of the ſame Day, ſign'd 
Judgment for Want of a Plea, though 
the Summons for Time to plead had not 
been diſcharged, and for that Reaſon 
the Defendant moved that the Judgment 
might be ſet aſide. Cu, The Defen- 
dant by moving that the Venue might 
be changed, relinquiſh'd the Summons: 
The Judgment was regularly ſigned. 
Whitehead againſ# Shaw. 
Mich 10 Geo. II. 
77. OPT nt 0 
FT ER the Rule to plead was 


Summons for 


Time to plead & out, the Defendant took out a 
after Rule out, 


f. Judge's Summons for Time to plead, and 


Proceedings. ferved the Plaintiff with it; but the Plain- 


tiff notwithſtanding ſigned Judgment. 
Cur”, The taking out this Summons after 
the Time to plead was out, was an Im- 
poſition in the Judge, no Proceedings 
were thereby ſtayed; the Judgment is 
regular. iris E for the Plaintiff; 
Bootle for the Defendant. 


Ottiwell againſt Death. 
Trin. 10 & 11 Geo. II. 
Thomſon., 
OTION to ſet aſide a Judg- 
after Rule — . 1108 r 1 5 
e 276d Lor ultices Summons for 
8 e Lord Chief Jultice's Sun Time, 


Suntions for 


Plea. 
Time to plead; it was inſiſted for the 
Plaintiff, that the Summons was taken 
out after the Rule to plead was out, 
and therefore could not ſtay the Plain- 
tiff from ſigning his Judgment. The 
Court held that regularly a Summons 
for Time to plead could not be taken out, 
after the Rule to plead was out; and that 


if ſuch Summons was taken out and ſerv'd, 


it ſhould not ſtay the Plaintiff 's Proceed- 


ings, and therefore held this Judgment 


to be regularly ſign d. Belfield for the 
Plaintiff ; Price for the Defendant. 


_ Hickman againſt Waller. 
Mich. 7 Geo II. 
Thomſon. 


ney ſhould have the next Day to plead, 
the Maſter (who knew nothing of the 
Agreement) ſign d Judgment in the Af- 
ternoon of the next Day. Rule to 
ſhew Cauſe. Eyre for the Plaintiff. 
Cur, This is the Maſter's Agreement, 
although only made by the Clerk ; for 
it is to be preſumed that he had his 
Maſter's Order ; therefore as the Judg- 


U 3 ment 
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3 M2 N by Serjeant Urlin to Attorney 
11 ſet aſide a Judgment with Coſts, Clerk gives 
the Plaintiff's Attorney's young Clerk time te plead, 


5 the Maſter 
had agreed that the Defendant's Attor- e by it. 


z 4 
i 338 


nr; {I} 


Plea, 


2.94 


ment is ſign'd contrary to the Agree- 


went, Let the Rule be abſolute, with 
_ Colts. 


Craven againſt Aiſlabie. 
The Same againſt Anderton. 
Mich. 9 Geo. II. 
Thomſon. 


Plaintiff may Go Skynner moved that the 
ho Fr ug udgments obtained in theſe Cau- 
ment, ps oy Ui. be ſet aſide for Irregularity. 
wy new , The Caſe was this, the Plaintiff cnter- 
"peed Appearances for the Defendants, and 
gave Rules to plead before he had given 
Notices of the Declarations in the Coun- 
try; the Defendant's Attorney being a- 
ware of this Irregularity, would not 
plead, and Judgments we ligned for not 
pleading ; the Plaintiff's Attorney now 
ſeeing his Miſtake, ſtruck out the Rules 

to plead in the Secondary S Book, gave 

new Rules, and ſigned Judgments de 
non. Rule to ſhew Cauſe. Eyre 
for the Plaintiff, The Queſtion was, 
whether the Plaintiff could waive the 
former Judgments without Leave, and 
give new Rules to plead. Cur, It is 
only one Entry on the Remembrance 
and Judgment Roll, which are never 
made bp till after Term ; the former 
Judgment 
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Judgment appears by the Prothonotary's 
Book to have been ſigned by Miſtake, 
and therefore the ſecond Judgment is 


Elliot againſt Gambier. 
Mich. 6 Geo. II. 


7 Nov. 2 N a Rule for the Plaintiff Defendant 2 
to ſhew Cauſe why Judg-M pe | 
ment and the Writ of Capias ad Satis- = Judgment | 
faciendum ſhould not be ſet aſide, and figned. ö 
the Defendant have Reſtitution of 3 2. | 
nv mean . RO 
Serj. Eyre for the Plaintiff. This 
is an Action againſt the Defendant as 
Warden of the Fleet, for the Eſcape 
of Thomas Boſwell in Execution at the 
Plaintiff's Suit: The Declaration was of 
Eaſter Term, the Defendant in the Va- 
cation obtained Mr. Juſtice Price's Or- 
der for Time to plead, 972. T'wo 
Days in Trinity Term ; thoſe two 
Days were the 9th and roth of June; 
the Defendant did not plead till Sunday. 
the 11th of June, and then delivered a 
vitious Plea, wherein, beſides ſeveral 
material Faults, they had put Zohbn for 
Richard (the Plaintiff's Chriſtian 
Name in ſeveral Places) and Mr. &. the 
Plaintiff's Attorney looking upon this 
_ Plea as a mere Nullity, ſign d Judgment. 
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- Serj. Chapple for the Defendant, 
The Declaration was delivered on the 
laſt Day in Eaſter Term, therefore the 
Defendant had four Days in Trinity 
Term to plead in, viz. toTueſday the 


13th of June incluſive; however, ſup- 


poling the Defendant bound by the 


Judge's Order, which he had impru- 
dently obtained, although the Plea was 


not delivered within the two firſt Days 


of Trinity Term, yet it was delivered 
between the ſecond and third Days, vi. 
on Sunday the 11th of Fune, and the 
Plaintiff could not poſſibly have ſigned 


his Judgment till the Monday, but the 
Plaintiff's Attorney received the Plea, 
ut it in his Pocket, and kept it three 


Days before he ſign d Judgment; where- 


as if he had not been bound to receive | 
it, he ſhould have refuſed it eo in- 


anti, or have applied to the Court 


or a Judge to have ſet it aſide, as not 
coming in in Time, or as an ill Plea, 
or elſe bave demurred, that the Defen- 
dant might have had an Opportunity of 


applying for Leave to amend his Plea. 
But at all Events the Plaintiff's Attor- 


ney is not to determine a Plea to be ill, 
and therefore a Nullity, and of his own 


Head and Authority to ſign Judgment; | 
| beſides, he has made Uſe of this Judg- 


ment to oppreſs the Defendant ; he kept 


Plea. 

jt in his Pocket undiſcovered all the 
Term, and in the Beginning of the long 
Vacation took the Defendant in Exe- 
cution, as he was entering the Sourh-Sen 
Houſe with the Sub-Governor Sir 7ohn 

Eyles. 3 | 

Cur, The Judgment is irregular, for 
the Defendant might plead at any Time 


before Judgment was ſigned, and it is 


agreed on both Sides that the Plaintiff's 
Attorney received this Plea, and kept it 
three Days before he ſigned Judgment; 


beſides the Plaintiff's Attorney cannot Attomey not 
ſay a Plea is ill and therefore no Plea, e determine | 
* that a Flea 
and ſign Judgment thereupon, for that; if, and "MW 
would tend to overturn every Plea that 


ſhall be pleaded ; it is a high Preſump- 
tion in Mr, G. to take upon himſelf 
the Authority of this Court, and to ad- 
judge the Plea ill, and pronounce Judg- 
ment for the Plaintiff : Had the Defen- 
dant been an ordinary Tradeſman, he 
might have been intirely ruined by this 
Piece of Practice; and it is well for Mr. 
G. that it happened to be otherwiſe, 


and that the Defendant was a wealthy 


Perſon, and could raiſe fo large a Sum 
as 3 20 4. immediately, to pay into the 
Sheriffs Hands, and procure his Liberty. 
The Judgment muſt be ſet aſide with 
Coſts, and Reſtitution made of the Mo- 
ney in the Sheriff's Hande. 
Browning 


Judgment. 


Tender, Mo- 
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Browning againſt Hodgis. 
Trin. 5 & 6 Geo. II. 
Borret. 


On Plea of UL E to ſhew Cauſe why. 16g: 
ney brought ment ſhould not be ſet aſide on 
into the wrong Payment of Coſts. The Plaintiff had 
9 pleaded a Tender in Time, but by Mi- 
ſtake paid the Money into Prothonotary 
T homſon's Office inſtead of Borrets; 
on ſhewing Cauſe the Court diſchar- 
ged the Rule, the Judgment being re- 
gular, but gave the Plaintiff Leave to 
plead de novo, and bring the Money in- 
to Court on Payment of Coſts. 


Davenhill againſt Barret. 
Mich. 10 Geo. II. 
| Thomſon. 

A Mao . QErjeant Eyre moved to ſet aſide a 
Pies within & Judgment. The Defendant took 
the Meaning the Declaration out of the Office, and 
8 obtained an Order from Judge Denton 
Time to plead for Time to plead, pleading an iſſuable 
preading an Plea, and taking ſhort Notice of Trial 
ee = for the next Aſſizes - the Defendant 
thereupon offers the Plaintiff's Attorney 

a Plea of Tender, which he refuſed to 

accept, and ſigned Judgment, Serjeant 

Birch for the Plaintiff inſiſted that the 


Plea 


plea of Tender was not an iſſuable 

Plea within the Meaning of the Judge's 

Order, and of that Opinion was the 

Court, and alſo ſaid that a Plea of Ten- bog cog 
der could not be pleaded after Time ob- Time to plead 
rained to plead. 

Note; Chief Juſtice Eyre Was always 

of a contrary Opinion. 


King againſt Nichols. 


Borret. 


Treaſury, ULE.- to ſhew Cane Application 
why the Defendant ſhould Tander 2 


7 4. 27. RY; Tender as of 
not have Leave to plead a Tender as laſt Term may 


of the laſt Term, notwithſtanding a be made inthe 


4 the firſt four 
general Imparlance given by the Plain- Daysof Term. 


tiff. The Plaintiff's Attorney objected 
that this Application came too late, it 
ſhould have been made on the firſt 
Day of Term. Cur', He may apply at 
any 11 ime within the firſt four Days of 
the Term. Rule abſolute. 


| Littlehales againſt Smith. 


Eaſter, 5 Geo. II. 
Foley. 


0* ER is to be nn before Oyer whe de- 
the Rule to plead is out, and if he Rule nt 
Defendant be ſtreighten'd in Time, 


may apply to a Judge. 


Hammond 


Hammond againſt Horner, and two 
others. Eaſt. 5 Geo. II. 


„ 
If Oyer be EB T on a Bail-Bond. The Rule 
cn__ 5 to plead was out on T hurſday ; 


plead is out, Oper was demanded on Friday about 
Plaintiff need one o Clock, and given on the ſame 
i nd does he Day about four or five o' Clock. About 
| eannot ſign three Hours after Oyer was given the 
Jas peut an Plaintiff ſigned Judgment. Ghde for 
the Afternoon, the Plaintiff ; Chapple for the Defen- 
daant, faid the Plaintiff needed not to 

have given Oyer, the Rule to plead be- 

ing out; but as he had given Oyer, the 

Time for pleading was thereby enlar- 

ged, and therefore the Plaintiff ſhould 

not have ſign'd Judgment till the next 

Day. Cur, What Time has the Defen- 

dant to plead after Oyer given, muſt he 

plead eodem inſtanti? No: the Plain- 

tiff's giving Oyer was waiving the Ad- 

vantage he had, and he ought not to 

have ſign' d Judgment till the Saturday 

What Time in the Afternoon at leaſt. Oyer is to 
to plead alter be look d upon as a Part of the Decla- 
Ve. ration, and the Defendant muſt have 
ſo much Time to plead after Oyer given, 


as he had when Oyer was demanded. 


Theedam 


Plea. 301 


Theedam againſt Jackſon. 
Mich. 6 Geo. II. 


Thomſon. 


KY 1 The Defen- 
HE Court determined that upon er 


ſhould have as many Days to plead Timers plead 
aſter Oyer given, as he had at th e Time; ter Oyer gi- 


| ven, as he had 
Oyer was demanded. | when Oyer 


155 | WE was demanded 
Blaxland againſt Burgis. 
fd! 7 Geo. IL 

» | "HE Defendant pleaded a Releaſe If the Defen- 


with a Profert hic in Cu on dant pleads a 


the 12th of November the Plaintiff 3 


craved Oyer, and on the 14th of No- does not give- 


vember in the Afternoon ſign'd Judg- Oer within 


| 5 R O a reaſonable 
ment for Want of Oyer being given him. Time, the 


Serjeant Chapple moved to ſet aſide the Plaintif may 


udement, and inſiſted firſt, that the bn! adgment 


without ap- 


laintiff ſhould not have ſigned Judg- plying to the 
ment in leſs than 4 Days; and ſecond- Curt. 
ly, that there being a Plea in the Of- What a reaſo- 
fice, the - Plaintiff before he ſign'd his nable Time. 
Judgment, ſhould have moved the 

Court to ſet aſide the Plea. Serjeant 
Hawkins for the Plaintiff inſiſted, that 

as to the firſt Point, the Defendant ſhould 
have a reaſonable Time to give O- 
yer, and that from the 12th of No- 

vember to the 14th of November, 
was a reaſonable Time. As to the 
5 ſecond 


craving Oyer 5 the Defendant have the fame 


302 Plea. 

ſecond Objection, he inſiſted there was 

no Need of Application to the Court 
to ſet aſide the Plea, for when Oyer 
was demanded by the Plaintiff, the De- 
fendant was obliged to give it to veri- 
fy his Plea. Cur” ſaid that from the 
1 of November to the 14th of No- 
gember was a reaſonable Time, and that 
the Plaintiff craving Oper of the Defen- 
dant, was not the ame as the Defen- 
dant's craving Oyer of the Plaintiff; for 
if the Plaintiff does not .give Oyer, he 
delays himſelf, but when the Defendant 
delays giving Oyer, he ſtops the Suit, and 
deprives the Plaintiff of the Benefit of 
his Action. As to the ſecond Point, 
they ſaid there was no Need for the 
Plaintiff to apply to the Court to ſet 
alide the Plea, for after Oyer craved 
by the Plaintiff, the Defendant ſhould 
verify his Plea, and therefore held that 

this * gment was regularly ſign d. 


Robinſon againſt Simonds. 
Mich. 5 Geo. II. 


Defendant of Cooke. 


Courſe may Oe Cheſhyre moved that the De- 


withdraw hs 
Special Ple- tendant might have Leave to with- 


in the fam: Graw his Special Plea, and plead the 
Term, ard General Iſſue, without Payment of Coſts. 


plead che 


_— 7 "S:rjeant FTE: inſiſted for Coſts; 
without Colts. 4 the 


Plea: 303 
the Chief Tuſtice and Forteſcne ſaid that 
the Defendant might of Courſe withdraw 
his Special Plea in the ſame Term it was 


pleaded, and plead the General Iſſue. 


e 


F 


; EY Is 


1 HE Defendant may wave his Spe-\ May wow 
cial Plea, and give the General fre Ty 
plead Ge- 
Iſſue of Courſe in the fame Term, but neral Iſſue in 
can't do ſo in a different 'Term, without 8 


Leave of the Court. 


Richards againſt Medlicot, an Ad- 
F miniſtrator. Eaſt, 5 Geo. II. 
8 Chapple moved that the De- Leave to 


I O fendant might have Leave to with- ange 2 Plea 
5 after Iſſue 


draw a Plea of Plene Adminiftravit,; lined ad 
generally, and to plead Plene Admini- Trial loſt, de. 
ftravit ſpecially, on Payment of Coſts. died. 
Rule to ſhew Cauſe. Eyre for the 
Plaintiff ſaid the Defendant came too 

late, for that the Plaintiff had replied, 

the Defendant rejoined, the Plaintif 
ſur-rejoined, to which there was a De- 

murrer and Joinder, and that the Plain- 

tiff had thereby loſt a Trial. Cur, 

(Chief Fuſtice alſent) Diſcharge the 


Rule. 
Wilſon 


— 
e 


Plea. 


Wilſon againſt Southwell. 


Trin. 5 Geo. II. 
Borret. 


8 Reſpaſs, Plea Alis non ACCrevit 
Flea of Agi For Sex Amos, Replication that 
Lan accrevit the Plaintiff was a Priſoner, and there- 


infra Sex An- 


vos, and plead fore not within the Act, which upon In- 


go quiry the Defendant found to be true; 
ue. 


upon Payment of Coſts, and pleading 
the General Iſſue, the former Plea 


whereupon he moved the Court, that 


might be ſet aſide. Rule to ſhew Cauſe 


on hearing Council on both Sides made 
abſolute, the Defendant conſenting to 
take Notice of Trial for the next ſit- 


ting. Baynes for the Defendant ; . 
bet for the Plaintiff. 


Martindale anf Galloway, an 
E!xecutor. Hil. 7 Geo. II. 
Cooke. 


2 5 mow Erjeant Darnal 1 that the De- 
e h fendant might be at Liberty to with- 
niſtravit, and draw a Special Plea of Plene Admini- 
3 Plene ſtravit, and to plead Plene Adminiſtra- 
miniſtrayit 
generally, Dit generally, Rule to ſhew Cauſe. 


Serjeant Chapple for the Plaintiff. Rule 
made abſolute. 


4 Facet 


Plea, 305 


Fawcet againſt Strickland. 

5 Trin. 13 Geo. II. 

Cooke. 

CErjeant Bootle moved that the De- Defendant 
fendant might be permitted to with- may withdraw 


draw his Special Plea, and leave the? mL Fen, 


and let the 


Plaintiff at Liberty to ſign Judgment. Plaintiff take 


Rule to ſhew Cauſe. Eyre for the Plain- Judgment. 
tiff. Cuy, It cannot be denied, for if the 
Defendant will not defend upon the 

Trial; it will be the ſame as ifthe Plain- 

tiff had Judgment by Ni/ dicit. 


Williams againſt Taylor. 
LEA, Et predic W. T. er- Miſtake in a 

1 nit per C. D. Gc. (not ſaying At- 7 2 
torn ſfunm) & defendit vim & injuriam not material. 
quando, c. & dicit quod non aſſump- : 
it ſuper ſe modo & forina prout pred” 
W. T. Cc. (inſtead of R. V. the 
Plaintiff). Motion to ſet afide this Plea. 
Ci, as to the firſt Miſtake, ſaid, the 
Defendant came by himſelf, which he 
might do, rejecting C. D. and it would 
do without ſaying n propria Perſona 
ſug. As to the ſecond Miſtake of na- 
ming the Defendant inſtead of the Plain-. 
tif, it was helped by the Stat. Elis. 

ol 3 Conſter 


Conſtet againſt Warren. 
Eaſt. 7 Geo. 


N:2 debe not AA CTION upon a Contract for Welch 
a good Plea | Copper brought in Debt, the De- 
£1 = on fendant pleaded Nil debet; the Plaintiff 
Bond, or Bil. en and had Judgment. Agreed 
that N delet is not a good Plea to an 
Action of Debt on a Judgment, Bond, 

or Bill, but is to an Action of Debt 

for Rent upon an Indenture, becauſe 


the Queſtion is, whether the Rent 
due or not. | 


Albany againſt G Griffen & his Wife, 
Hil. 9 Geo. II. 


Thomſon. | 
General Iſue THE Defendants on a Piece of 
| pleaded infor- ſtamp'd Paper, delivered a Plea 


mal, 


in theſe Words, Albany againſt Griffen 
and his Wife, zhe Defondavts plead not 
guilty. The Plaintiff ſigned Judgment. 

Wright moved that the 1 ian might 

be ſet aſide. Hynner for the Plaintiff. 
Curt, This would be ſufficient in the 

King s Bench and Exchequer, but we 
muſt keep to our own Rules. The 
Judgment is regular. 


'Turner 


Double Pleas. 307 
Turner againſt Williams. 

FKaſt. 12 Geo. II. 
Cooke. . ; 
98 Hayward moved that the Plea by an 

Judgment in this Cauſe might be 021, Geol 
ſet aſide, on Affidavit that the Defen- a Nullity. | 
dant had pleaded in Time. Rule to 

ſhew Cauſe. Belfield for the Plaintiff 
ſhewed that the Defendant had plead- 
ed by an Attorney of another Court, 
and therefore the Plea was a mere Nul- 
lity. Cur, The 8 is regular, 
let the Rule be diſcharged. 


Double Pleas. 


Oley againſt Andrews, 
Mich. 4 Geo. II. 


O 5 10 N we 2 to 1 Low! cy 
double, Non „it and Non , an 
Aſſumpſit infra Sex 5 The (Hie * 
Fuſtice ſaid he had inquired of the// — Annes, 
Judges of the King's Bench, and they 1 
informed him that ſuch Leave had been 1 
given in that Court, but that they could 1 
not fee any Reaſon for the doing it, 1 
for the Defendant could have the ſame * 


Advantage on pleading Non Aſſumpſit 
infra Sex Annos, as he could have on 


X 2 pleads 


305 


Double Pleas. 


pleading Non Aſſumpſit, and therefore 
ſaid as this Court bad refuſed to let 
the Defendant plead theſe two Pleas, 
there was no Occaſion to alter the Prac- 
tice. Forteſtue ſaid, as the Court of 
King's Bench had agreed that the 
Plaintiff muſt make the ſame Proof up- 
on Trial on Non Aſſumpſit infra Sex 
Annos, as he muſt do upon pleading Non 
Aumpſit, he was ſatisfied. Agreed 
the Defendant ſhould not plead theſe 
two Pleas. Price and Denton abſent. 


Holtenvile and Others againſt 
Bambridge. Eaſt. 4 Geo. II. 
con og Mo TION. to plead Non Aſſump- 


fit and Non Ame t infra Sex 
Annos, denied. Forteſcue diſſentiente, 


preſent Eyre Chicf FARCE, Price and 
Denton. 1 


Welpdale againſ Atkinſon. 
Eaſt. 4 Geo. II. 


The like 


O'TION to plead double, 272. 
2 Plea Non Aſumpſit and Non Aſump- 


fit infra Sex Annos, denied. Oley 
againſt Angrews cited. 


Clarke 


Double Pleas. 309 


Clarke againſt Bolton. 
e 
8 Chapple moved for Leave Leave to plead 


to plead double, viz. Non Aſſum- Non Aſſump- 


fit and N Aſſumpſit infra Sex Annos Fo an e 
A Rule was granted for the Plaintiff Sex 4nn:. 


to ſhew Cauſe, which was afterwards 
made abſolute on an Affidavit of Ser- 
vice, the Plaintiff not oppoſing it. 


| Goodall qgainf} Moore. 
Eaſt, 5 Geo, II, 

HE fame Caſe in all Reſpects. The like 
Serjeant Chapple for the Plain- Leave. 
tiff. 3 
ann dite''n3e 

eie ie Geo. 1h 
Thomſon. | 1 | 
Sg Bootle moved for Leave to Neve to plead 


plead Treble, ers. Non Aſſumpſit, Non Affump- | 


Aclio non accrevit infra Sex Aunds, Hi. 4% non 


accrevit infra 


and that the Plaintiff became a Bank- Ser Amn, 
rupt. Rule to ſhew Cauſe. Serjc ant and that the | 
Draper for the Plaintiff ſaid that the Bankrupt, de- 
Bankruptcy was contradictory to the nied. 

Non Aſſumpſit. Cum, It is fo, dif- 

charge the Rule, 


X 3 Dun 
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370 Double Pleas: 


Dun againſt Holditch, Executor. 
8 Mich. 11 Geo. I. 


. 155 was moved that the Defendant 
f, and bring 1 might be at Liberty to plead Non 4/- 


Money into ſumfzſit to the firſt Count, and bring Mo- 
firſt Count, hey into Court, and to plead Non A 
and plead Non ſuumpſit infra Sex Aunos, as to the reſt 
e i= of the Declaration denied, yet thought 
to the reſt of reaſonable, if the Defendant could 
the Declara- furniſh out any Circumſtances to in- 
Fm duce the Court. gth November, A- 
greed per totam Curiam, that the De- 
fendant may plead Non Aſſumpſit to 
the firſt Count, bring Money into Court, 
and plead Non Aſſumpſit infra Sex An- 
nos to the reſt of the Declaration. 


Newman againſt Chandler. 

Leave to pleadd HE Court refuſed to let the o 
Now lan. 1 fendant plead double, Non A.. 
LET ſumpſit and a Diſcharge under a Com- 


Commiſion miſſion of Bankruptcy, 
ef Bankruptcy, 


Gibſon 


Gibſon aa. &c. againſt Cole. 
Mich. 6 Geo. II. 


Dien Chapple moved for Leave to Leavetoplead 


lead double, viz. Non Aſſumpfit , CO” 


and a Releaſe. Upon hearing Serjeant{ leaſe, dented. 
Baynes for the Plaintiff, the Court ger: 
nied the Motion, and ſaid: the King's 
TY and this Court had always dent 

It. 


Brewer againſt, Gee. 
Trin. 6 & 7 Geo. II. 
Borret. 


JE" eant Chapple moved for Leave to ne to plead 
plead double. 7g. Infra Atatem, 3 Af. 
and the General Iſſue. Cur), Take aun. 
Rule to ſhew Cauſe. The Rule was 
afterwards made abſolute on hearing 


Council for the Plaintiff. 


Heidi againſt Allen. 
_ Mich. 8 Geo. II. 


Erjeant Stynner moved for Leave Leave to plead 
Non Afſumfp- - 


to plead double, /. Non Aſſump- 1 


5 and 7 lene Adminiftr audit; Grand » Adminiſtra- 
they being contradictory Pleas. vil, denied. 


X 4 Coſta 
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312 Double Pleas. 


Coſta againſt Miſaubin. 
Mich. 8 Geo. | 8 
Cote. - © 


Leave to ) plead S Eyr moved that the Defen- 


Non Aſump- dant might have Leave to plead 
4 and Fe Non Affumpſiz tand Plene Adminiſtravit. 


nin Le produced an Affidavit that the De- 


of having ful-fendant had fully adminiſtred. Rule 
1 


admini - 


fired. to ſhew Cauſe, which was afterwards 


made abſolute. 


Jones againſt Body. 
Ealt. 12 Geo. II. 


Double Plea "Erjeant Dr aper moved that the De⸗ 


Non i yay fendant might have Leave to plead 
an aD 


Lo anos 5-6 double, 218. Non Afſumpfit and that 


we Solvent the Defendant was diſcharged under the 


ebtors Act, inſolvent Debtors Act. Rule to ſhew 


Cauſe. Comyns for the Plaintiff, cur 
Let the Rule be abſolute, 


Jarrat againſt Robinſon. 
Eaſt, 8 Geo. II. 


Leave to plead Erjeant Hawkins moved for Leave 
General flue \ to plead double, 218. the General If- 


and a mutual 


Debt, denied. ſue and a mutual Debt by Way of Set 
On off under the Act of Parliament. Cur”, 
They are contradictory the of 


Parliament 
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Double Pleas. 
Parliament is in the Disjunctive. Vou 
may either plead the Set off alone, or 


ſet off the Debt under the General Iſſue. 
No Rule. 


Caſens, an Attorney, againſt 
Hetherington, Trin. 14 & 

15 Geo. II. 
Cooke. 
Erjeant Bootle arid for Leave tOSp ecial Plene 
plead double, ©is. a Special Plene Alm ov, 


Adminiſtravit, and a Set off of a mu- 3 
tual Debt. Rule to ſhew Cauſe. Made 


abſolute on Affidavit of Service. 


Melborne againſt Prudom, 


Trin. 5 & s Geo. II. 
Cooke. 


Erjeant Darnal moved that the De- Leave to plead 


fendant might have Liberty to plead % b 
Non eft Factum and Plene adminiſtra- prin gg 
zit, Rule to ſhew Cauſe. Poſtea made vi. 


abſolute on Affidavit of Service. 


Bunn an Executor againſ# Lucas. 


Trin. 10 Geo. II. 


om Nn. Leave to plead 


'Dy BT on a Bond. Serjeant «os det ee 
moved for Leave to plead dou- ved a. an 
ble, 7g. Sofvit ad diem and that the Eſcrow, deni- 

0 £ ö ed, no Affida- 

B nd was delivered as an Eſcrow. ,;*\cing made 
R ule of thePayment 


Double Pleas. 
Rule to ſhew Cauſe. Serjeant Harv- 
kins for the Plaintiff, the Pleas are re- 
pugnant, and there is no Affidavit of 
the Payment. Cur, An Affidavit is 
neceſlary in this Caſe ; poſſibly the Pleas 
might be conſiſtent, for the Bond might 
be paid. Diſcharge the Rule. 


Marſhal againſt Lawrence. 
Trin. 8 & 9 Geo. II. 


Borret. | 


Leave to plead Erjeant nner moved for Leave 
Nil debet and 9 to plead double, g. Nil debet and 
ee de. Nil habuit in Tenementis. Cur, Nil 
nied. habuit in Tenementis may be given in 
Evidence on the Plea of N debet. 
No Rule. 


: Durſey againſt Cole. 
Erjeant Eyre moved for Leave to 
_—= plead double, viz. Not Guilty and 
Bon, denied. that the Defendant had made the 
Plaintiff Satisfaction. Upon hearing 
Serjeant Hawkins for the Plaintiff, the 
Court denied the Motion, the Pleas be- 
ing contradictory. 


Leave to plead 


Hooper 


Hooper a Wood. 


Trin. 13 OC 14 Geo, II. 
Cooke, | 


phone Ha ward moved for Leave Motion for 
lead double, ©iz. Sor Aſſault non {ext 


Hit 
and Ka liter manus tmpoſuit. Cur, Let a e 


the Plaintiff ſhew Cauſe. Fu. 


315 


Stibbs againſ} Neeves. 
in. 10 Geo. — 
Borret. 


Erjeant Bootle nerd * Leave to Leave to plead 


plead double, 21. Nor Guilty and aud _ 


hiberum tenementum. Rule to ſhew gnemenun. 
Cauſe, which was afterwards made ab- 
ſolute on Affidavit of Service. 


Church againſt Fend al. 
Eaſt, 11 Geo. II. 


Borret. 
Erjeant Agar moved for Leave to Double Plea, 


plead double, i. Damage Feaſant Damage Fea- 


fant an 
and under a Dewi from the Defen- der a ow | 


dant to the Plaintiff. Rule to ſhew allowed. 
Cauſe, which was made abſolute on 
an Affidavit of the Service, no one ap- 
pearing for the Plaintiff, though the 
Chief 


1 — N — SOR _ , 8 MI. * ; — | : 3 5 
— 2. n r r eee ee ©” c t. - — RO >> 8 
A ͤ tne Ins; i Ie 2 e447 84 - 5 - N — ——— 
— —— — 2 3 i i . — — — — ab Ju . 8 - 
PPT W l W = oe 3 fo: . - OY 2 Ig TIA —— — ap a . 
6 2 — i ” — : — — — 2 — — 
— _ 4 1 — — 6 : 1 r 
f —— — 5 — . —— - — * — — 2 — — — — — 2 233 - 
— — _ * <a ot EY 3 N 4 11 - ro — mw 8 — — 


z 
5 
1 
t 
k 
5 
4 ” 
* 
£ 


316 Double Pleas, 
Chief Juſtice ſaid the Pleas ſeemed to 
him to be inconſiſtent. 


Baynes againſt Lutwidge. 
Mich. 12 Geo. II. 


Double Plea, ( Erjeant Bootle moved for Leave to 


2. plead double, 2g. 4 Diſtreſs for 


mage Feaſant. Damage Feaſant and for Rent in Ar- 


rear. Rule to ſhew Cauſe. Draper 


for the Plaintiff, Gur”, Let the Rule 
be abſolute, : = 


Peard againſt spinke 5 


. 10 Geo. II. 

T homſon. 

Leave to v. N Replevin, Serjeant Chapple moved 

two Matters. I that the Defendant might be at Li- 

berty to avow two Matters, 72. a ju- 
ſtification of the Diſtreſs under a Leaſe, 
and that the Goods diftrained were the 
Property of the Plaintiff, oppoſed by 
Serjeant Parker, granted by the Court. 


Leighton, Eſq; againſt Leighton, 
Bart. Mich. 10 Geo. II. 
Cole. 


Leave to died H E Defendant obtained a Judge 8 


treble, after Order for Time to plead, plead- 
Time to plead; 


pleading an ing an iſſuable Plea. Serjeant Nyrigbi 
iſſuable Plea, for 


Double Pleas. il 
for the Defendant moved for Leave to "= 
plead a treble Plea, Serjeant Hayward ii 
for the Plaintiff, the Queſtion was whe- e 
ther the Defendant ſhould have Leave i} 
to plead treble after the above Order. 1 
Cur', (Chief Juſtice and Comyns ab- 1 
ſent) We will conſult the other Judges 1 

Afterwards Denton reported the Opi- 1 


nion of nine Judges, that the Defen- 
dant was not precluded by the Order 
from pleading treble, and thereupon 

the Court made a Rule that the Deten- 
Cant might plead accordingly. 


Long againſt. Lingwood. A 9 
n Hil. 8 Geo. II. i i 
5 E A Non Aſſumpſit infra Sex Cat ada ws = 
Aunos, Demurrer thereto ; the De- Pla after Re- * 
plication or 
fendant moves for Leave to add the Ge- Demurrer. 
neral Iſſue Non Aſſumpſit to his Plea. 


Cur', Lou cannot add to your Plea after ll 
Replication on Demurrer. 1 


Buckley againſt Warren an Attor- 
ney. Eaft, 10 Geo. II. 


HE Defendant procured a Rule for Ruleto pleat | | 
Leave to bring Money into Court, Mane aſter A 
and afterwards procured a Rule to plead brought into I 


double, iz. Non Aſſumpfit and Non Aſ- Count, dif- 
ſumpſit 


charged. 


Double Pleas. 
fumpſir infra Sex Annos. The Court 
on Motion diſcharged the Rule to plead. 
double ; for by the Words of the Rule, 
to pay Money into Court, the Defen- 
dant muſt plead the General Iſſue. Vide 


antea fo. 2 0 Bowles and Wheeler, 
Hil. 9 Geo. 2 8 
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Cornwal, Bart. againſt Caſwell, 


Knt. Eaſt. 1 0 Geo. II. 
No double Cooke. 


OTION to plead double, ig. 
uod null tal Perſona in rerum 
natura and Nil debet. A Queſtion a- 
roſe whether the former be in Abate- 
Leave to plead ment or in Bar; for if it be in Abate- 
N ment it is repugnant to Ni debet. Rule 
Uh, denied to ſhew Cauſe. Chapple and Parker 
for the Defendant, Eyre and Mrigbt for 
the Plaintiff. Gur”, Let the Rule to 
ſhew Canſe be difchar ed: You cannot 

plead double in an Action upon a penal 

Statute, and this is one, being to prevent 

Bribery. and Corruption ;- beſides the firſt 

Plea is in Abatement, and contradicto- 
ry to the latter. 


Plea on a pe- 
nal Statute. 


Double Pleas, 


Pryor againſt The Earl of Ilay, 
Executor, &c. Hil. 7 Geo. II. 
Thomſon. 
HE Defendant by Leave of the On a double 
Court had pleaded Non Aſſump- = —_ 
fit and Non Al umpfit infra Se Annos; to found 2 
the Non Aſſumpſit infra Sex Aunos the Plaintiff, he 
Plaintiff replied an Original, the Plaintiff — 
rejoined Nu tiel Record, and had Judg- 
ment. Whereupon he executed a Writ of 
Inquiry of Damages, and never proceed- 
ed upon the Iſſue of Non Aſſumpſit. 
Serjeant Baynes for the Defendant mo- 
ved to ſet aſide the Writ of Inquiry. 
Serjeant Chapple for the Plaintiff, inſiſt- 
ed that the Plaintiff might enter a Nolle 
Proſequi upon the Iflue of No 4/- 
ſumpſit, take his Execution upon 
the Iſſue that was found for him. 
Baynes inſiſted that both Pleas went to 
the whole Declaration, and if any one 
was found for the Defendant, the Plain- 
tiff was barred of his Action. Cur, 
It is a Judgment only as to Part, and 
not upon the whole Proceeding, and the 
Inquiry ſhould not have been execu- 
ted till the other Iſſue was tried. 
We have given the Defendant a double 
Defence by Rule, and if any one of 
the Ifſues be found for the Defendant, 
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he ſhall be excuſed ; therefore this 
Writ of Inquiry is wrong ; and if this 
Way of Proceeding was to be allow- 


ed, there would be an End of pleading 
double. 


Pryor 2. The Earl of Ilay; 
Executor, &c. Mich. 8 Geo. II. 
TBomſon. 


On a double AC TION brought » upon . a pro- 
1 * either miſſory Note; the Defendant 
_ 4 the Pleads two Pleas, vis. Non Aſſumpſit 
Defendant, and Non A umpfi t infra Sex Annos ; to 


e ern the Non Aſfeunpſit infra Sex Annos the 


ver. Plaintiff replies an Original, the De- 
fendant rejoins Nul fiel Record, and 
upon this Iſſue the Plaintiff has Judg- 
ment, Iſſue is join'd upon the Non A, 
ſumpfit, t, and the Plaintiff is non-ſuited 
upon T rial, but upon the other Iſſue 
executes a Writ of Inquiry and takes 
Damages. Barnes and Eyre, Serjeants, 
for the Defendant, move to ſet aſide the 
Inquiry, and inſiſt that theſe two Pleas | 

' £0 to the whole Declaration; and that 
if either be found for the Plaintiff, 
the Defendant cannot have Judgment. 
Chapple and Chmyns, Serjeants, for the 
Plaintiff urge, that by the Statute for 
the Amendment of of the Law, when 


- feveral 


pleadings. 32 


ſeveral Matters are pleaded by the 
Defendant, if any be found for the 
Plaintiff he ſhall recover. Cs, This 
is a Conſideration. Adjourn'd. Po- 
ſtea, Writ of Inquiry ſet aſide. 


Pleadings. 
Weſt againſt Nichols. 


Mich. 6 Geo. II. 
Thomſon. 


( Erjeant Chapple moved to ſtay Pro- writ in Eng- 


ceedings ; the Writ was in Engliſh, liſn. Declara- 


and the Plaintiff had declared in Latin, en 8 8 85 
and laid his Damages above 101. which 
laying his Damages above 101. hin- 
der'd the Defendant from demurring to 
the Declaration, ynne for the Plaintitf. 
Cur The Writ ſerved is aClauſum fre- 
git, and only to bring the Defendant 
into Court, and the Plaintiff might de- 
Clare in Latin it the Damages were 
above 10 /. 


Parker againſ# Mattocks. 
Mich. 6 Geo, II. 
; H E like Caſe and Determination, 
Eyre for the Plaintiff, Hſazv- 
kins for the Defendant. 


Y neh 
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Cooke. 


Alias dit” 
_ ought to be 
in Latin if 
ſo in the Bond. 


Alias dict 
not neceſſary. 


Pleadings. 


Church againſt Jaſon, Bart. 
Trin. 6 & 7 Geo, II. 


EBT upon Bond, Verdict for the 
Plaintiff. Serjeant Chapple for 

the Defendant moved in Arreſt of Judg- 
ment, for that by the late Act Pleadings 
are to be in Engliſh, and the Plaintiff has 
ſet out the Alias dict in Latin. Eyre 
for the Plaintiff. Cur' Thoſe Words 
ſignify nothing, and will not ſpoil a 
good Declaration. There is no Occa- 
ſion to put in the Alias diff, it is 
merely a Deſcription of the Bond. For- 
zeſcue, If the Alias dict had been in 
Engliſh, the Declaration would have 


been naught, and the Plaintiff upon 
Trial muſt have been nonſuited. Reeve 
(Denton abſent) The Statute of Ed- 
zward ordered all Pleadings to be in 
Latin, and the late Act appoints all 
to be in Engliſh ; if therefore in the in- 

termediate Time there have been In- 


ſtances of the Alias dict being ſet out 


in Engliſb (and Eyre cited ſeveral Ca- 
ſes in Point) by the ſame Reaſon the 
Alias dict ſince the late Act ought to 


be in Latin. | 
Pledges 


323 
Pledges, 
Manfield one of the Clerks Pro- 
thonotary, &c. againſtRichman. 
Eaſter 2 Geo. II. 


Borret. 
Emurrer to a Declaration, and Pledges to a 
LY the Want of Pledges was ſhewn ande added 
for Cauſe, Agreed Pledges may be at tay Time 
given at any 'Time before Judgment. before Judg- 
Chief Juſtice abſent ; Chapple 10 che 
Plaintiff; Belfield for the Defendant. 


Durrant againſt Lynes. 
Trin. 10 & 11 Geo, II. 
Borret. Ts 
HE like Reſolution. Bootle for 
1 the Plaintiff; Draper for the De- 
fendant. = 9 


Ts. Poſtea 


dered the Po- 
ten to be dell. ſtand as 
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Poſtea. 


Makepeace againſt Stevens and o- 1 
thers. Hil. 6 Geo. II. 


Cooke. 
Verdict fo 
he Plaintiff SSUE was joined 1 in this Court, on 


ſubject to an a Trial by Ny /i Prius at the Aﬀlizes, 


Order of Niſi 
8 before Mr. Juſtice Lee, one of the 


Point of Law, Judges of the Court of King's Bench ; 


which _ a Point of Law aroſe, whereupon a 
__ determi 


dae Verdict was given for the Plaintiff, 
the Court or- Which by Order of Ni Prins was to 
a Security for the Plaintiff, 
vered to him. and the Matter in Law was refer ' d to 
the Opinion of the Judge, and if his O- 
pinion - ſhould be for the Plaintiff, then 
the Plaintiff was to be at Liberty to 
proceed on the Verdict; but if his O- 

pinion ſhould be for the Defendant, 
then the Plaintiff was to pay the 
Defendant Coſts of a Nonſuit to be tax- 

ed. 'This Order was made a Rule of 
this Court. Judge Lee deſired the O- 
pinion of this Court on the Matter of 
Law. And upon Argument the Court 

was of Opinion for the Defendant ; 
and now a Queſtion aroſe, whether | 
this Court could order the Poſtea to 
be delivered to the Defendant, or whe- 
ther he muſt apply t to the Judge who 

trie 
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tried the Cauſe. Upon Conſideration 
of the Matter, this Court made a Rule 


for the Delivery of the Poſtea to the 
Defendant. 


Pꝛiſoners. 


& Pletwood Againſt 1 5 
Mich. 13 Geo. I. 


"HE Court held that a Prifner Priconer in 

in Cuſtody on an Attachment ibo! an 
for a Contempt of the Court, cannot can't be char- 
be charged with a Declaration without ed a 
Leave of the Court. And in this Cauſe Pecnston or 


Execution 


the Court held that the charging 3 


Defendant with a Capias ad Satisfaci- _ 
endum whilſt he was in Cuſtody of 

the Sheriff of Midaleſex upon an At- 
tachment for a Contempt of this Court, 

was irregular. In this Cauſe Juſtice gs 
Price informed the Court, that the Ex- gherig car 
chequer upon conſulting with all the take Bail to 
Judges, held that a Sheriff could 8 
take Bail upon an Attachment for a 
Contempt, but that a Judge gw 


2P. 0 Theedam 
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Theedam againſt The Warden of 
the Fleet. Mich. 5 Geo II. 
Priſoner man TEE DAM petitioned the Court. 


Attachment 


for = Con- for a Day-Rule, having given the 
tempt, not in- Warden Security; it appeared that the 


3 — Petitioner among other Things was 

Wust. charged with an Attachment for a Con- 
tempt. Cuy, A Perſon. charged with 
an Attachment for a Contempt, which is 


4 ertminal- Proceſs, is not intitted to a 
1 5 


| Bild in 5 95 Obe e 0 
el Mich. 11. Geo. II. 


Priſoner fur- f Weſtion if the Defendant, who had 
RY Ton furrendered himſelf 48 4 Fugitive, 


ſelf as a Fugi- 
. LO cond. be charged in, Cultody with a Pe- 
: 3 C aration. Eyre a nd. Jr lin for the 'De- 
fen a ant ; Parker the Plaintiffs. oe 
Pyrteſcut. I think. he may. be 80 
r. elſe the Subject may be deprived of 
His Reted) 1 
@, Z "Phe Act of, King Miuam 
only days a Man may be charged who 
is Re 4 this Man | is not commit- 
ted. 


Ch. J. 
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Ch. J. and Compns. We cannot ſee 
why he may not be arreſted, but he — 
cannot be charged with a Declaration. | | 
The Plaintitts contented to waive  -: 1 
their Proceedings. 


Fiſher againſ# Tucker and another. — 
Hill. 2 Geo. II. = | 


HE two Defendants had entered Ame — | 
| KL into ajointBond to the Plaintiff for ng Gee. 5" b 
Payment of Money ; the Defendant nied. 

Ticker was arreſted and in Priſon, but 

the other Defendant abſconding, the 
Plaintiff could not get him arreſted, and 
therefore proceeded to the Exigent in 
order to outlaw him; and now twoTerms 
being near expired, within which 'Time 

the Plaintiff muſt declare, or the Defen- 
dant Tucker would be diſcharged out of | 
Cuſtody ; the Plaintiff moved for Time 1 
to declare, in regard the other De- 
fendant could not be outlawed before 
the End of the Term, but the Court 

would not give him Time. OT 


8 | [ 
„ Walker | " 
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Walker againſt Hilton. 
ek. ß Geo. . 
Dore. =. 

— i DN Baynes moved to ſet 
N Q aide a Judgment ſigned a- 
ſoner on the gainſt a Priſoner in the Feet the Ir- 
Term“ ater regularity complained of was that the 

Declaration was not delivered to the De- 
fendant till the fifth Day after laſt Term, 
1. till Monday the 1 2th of June, the 
Term ending on Medncſday the 7th 
of unc. Rule to ſhew Cauſe. Ser- 
jeant Skynner ſhewed Cauſe, and ſaid 
it was the conſtant Practice of the 
Court to have four intire Law-Days to 
deliver Declarations againſt Priſoners, 
and give Rules to plead ; and as Sun- 
any was the 4th Day, a Rule could not 
be given on that Day, but might on 
the Monday. Cur, Diſcharge the Rule. 


King againſt Boſwell. 
Eaſt. 6 Geo, II. 
EY Borrei. „ 
Aſter irrega- FF a Man be in Cuſtody upon a 
lar Declaration | Declaration irregularly delivered, 
_ the Plaintiff ſhall not be at Liberty to 
can't declare charge him with a new Declaration, 
3 un unleſs he be in Cuſtody at another 
perſon's Suit. 


Cooper 
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Cooper againſt Levy. 
Mich. 3 Geo. II. 
T homſon. 5 
ULE to ſhew Cauſe why the p,jpner irre- 
IX Judgment in this Cauſe ſhould gularly char- 
not be ſet aſide, and Proceedings ſtay- . cbs qa 
ed, for that the Defendant being com- ſhould com- 
mitted to the Feet by Commiſſioners plain before 
of Bankruptcy, was charged with a De- — 9 
claration without Leave of the Court. 
or of a Judge. Cur, We will not en- 
ter into the Queſtion, whether ſuch 
Leave ought to have been obtained or 
not, but as the Defendant did not ap- 
ply to the Court till the Day before 
the Execution of the Writ of Inquiry. 
Let the Rule be diſcharged. He ſhould 
have applied before Judgment. Fe 


Strickland, Bart. againſt Hodgſon. [: 
OE RESIDE. 7: 

Cooke. SO 1 : 

HE Defendant was a Priſoner Declaration 

in a County Gaol, and the Plain- againſt a Pri- 


tiff had delivered a Declaration againſt $747 G0 
him in Cuſtody, filed an Affidavit of the reed not be 


Delivery, and given Rules to plead, entered with 


l : the Prothono- 
Motion to ſtay Proceedings for Irregu- = i 


larity, and the Irregularity inſiſted on Delivery, al- 
was, that the Declaration was not en- e. 282inſt a 


Priſoner in 
tered the Fleet. 
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Pꝛiſoners. 
tered in the Prothonotary's Office be- 
fore it was delivered. The Court held 
that it was not neceſſary to enter the De- 
_ elaration before the Delivery, when 
the Defendant was in a Country-Priſon, 
either by the Statute 4 & 5 V. & M. 
C. 21. or by the Rule of Court made 
for the delivering Declarations to Pri- 
ſoners ; and that the entering the De- 
claration with the Prothonotary, before 
the Delivery to the Prifoner, was only 
neceſtary when the Defendant was in 
the Fleet, it being expreſly ſo mention- 
ed in the Statute, 8 & 9 V. z. c. 21. 
and therefore refuſed to ſtay Proceed- 
ings. Eyre for the Plaintiff; Chapple 
for the Defendant. Es 


Sampſon againſt Warren. 
: Mich. 11 Geo, II. 


Cooke. „ 
No Need of an HE Defendant was arreſted | 
Afﬀidaviten I. a Proceſs out of the Court of 
delivering a. 


Declaration King's Bench, and committed for Want 


agaipft a Pri- of Bail; he was aſterwards removed by 
the in AE Habeas Corpus to the Fleet, w 1C 


Bdavit upon Plaintiff charged him with a Declara- 
the Writ, tion, without making an Affidavit of the 
. Debt, filing it with the Prothonotary, 


Was atreſted. and marking the Sum ſworn to pon 
* FI 1 
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the Declaration; the Defendant moved to | 
be diſcharged upon a common Appear- 
ance, the Plaintiff inſiſted that there being 
an Afﬀdavit made of the Debt in the 
King's Bench on the taking out of the 
Writ, upon which the Detendant was 
arreſted, there was no. Need of an Af- 
hdavit upon delivering the Declaration ; 
but in Caſe the Defendant had been a 
Priſoner at the Suit of another Plaintiff, 
and the Declaration had, come in as a 
new Charge, there muſt have been an 
Affidavit. The Court refuſed to dif- 
charge the Defendant. . 


Newball againſt James. 
Barret, FE 6 
 CErjeant Draper moved for a Super- When a De. 
ſedeas on entering a common Ap- claratien is de. 
| 1 1 luvered againft 
PEAarance for the Defendant, Who Was, 4 a Priſoner as 


Priſoner. in the Hget, becauſe. the De- a new Charge 


| ** : I in order to 
claration 111 this Cauſe which was deli- hold him to 


vered as a new Charge againſt the De- Bail, the De 
icndant, in order to bold him to <ration in- 


dorſed by the 


Bail, Was. not 0 indor ſed. by the Protho- Prothonotary 
notary. or his Deputy, purſuant to the ſhould be de. 
Rule of Ai, 8 Geo. 2. Rule to, ſhew =, and 
\ a 5 w0 * not a Copy. 
Cauſe. Hootſe for, the Plaintiff. It ap- 
peared, that an; Auffidavit of the Debt had 
been made, and the Sum ſworn to in- 
hs ___ dorſed 


2 2 
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dorſed on the Declaration by the Pro- 
thonotary, but that the Plaintiff's At- 
torney had delivered only a Copy of the 

Declaration that was indors'd by the Pro- 
thonotary, and a Copy of the Indorſe- 
ment. Car, He ſhould have delivered 
the original Declaration and Indorſe- 
ment. Rule abſolute. e 


Calvert againſt Goddard. 
Trin. 8 & 9 Geo. II. 
Thomſon. 


Defendant ſu- 


7 Erdict for the Plaintiff, whereup- 
Bega E dre on the Defendant was taken in 


cution, ought Execution by the Sheriff; the Verdict 
tobe ag ly was afterwards ſer aſide for Irregula- 
before any Tity in the Notice of Trial, and a Su- 
new Charge perſedeas was granted for diſcharging 
1 um by the Defendant out of Cuſtody ; but 
Flaintiff. before the Rule was drawn up the 
PDlaintiff lodged with the Sheriff a Ca- 
bias ad reſpondendum againſt the Defen- 

dant. Serjeant Hawkins moved that 

an Attachment might iſſue againſt the 
Plaintiff's Attorney, and that the De- 

fendant might be diſcharged with Coſts, 

on entring- a common Appearance to 


the Capias ad 1 um. Rule 
r 


to ſhew Cauſe. Uylin for the Plaintiff. 

Cur, Attachment and Coſts are too 

much to grant. Let the Defendant be 
e diſcharged 


Priſoners. 333 
diſcharged, for he ought to have the full 
Benefit of the Rule, and be actually diſ- 

charged before any new Charge againſt 


him by the ſame Plaintiff. 
Clark againſt Venner. 
Mich. 10 Geo. II. 


Cooke, . 
82 Ketelby moved to diſcharge priſoner di- 


the Defendant out of Cuſtody up- charged for 


Want of Plain- 


been diſcharged by Supe,ſedeas for want ing to Execu- 


of the Plaintiff's Proceeding to Judg- den it totally = 


6 diſcharged, 
ment ; the Plaintiff afterwards recovered and can't af- 


Judgment and took the Defendant in terwards be 


Execution. Serjeant Eyre oppoſed the utgen f ale 


cution ; aliter 


Motion. Judge Demon ſaid he had in- if for not pro- 


quired what was the Practice of the gende 
Court of King Bench upon ſuch Ca- Ik 
ſes, and had been informed by one of 
the Judges of that Court, that the con- 
ſtant Practice there was, that if the 
Defendant was diſcharged for Want of 
the Plaintiff's proceeding to Judgment, 
the Plaintiff after Judgment might take 
the Defendant in Execution thereon, 
and the Defendant ſhould not be dif- 
charged; but if the Plaintiff had pro- 
ceeded to Judgment, and the Defen- 
dant had been diſcharged for Want of 
the Plaintiff's procceding to Execution, 
the Defendant ſhould be totally dil- 
charged, and could not be afterwards 
. taken 
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taken in Execution on ſuch Judgme nt 
And this was agreed to be the Practice 
of this Court. h 5 


Clayton againſs Stapp. 
Prifoner not H E Defendant was brought into 
2 Court upon a Habeas Corpus ad 
till after a Ha» Satisfaciendum, directed to the Warden 
beas Corpus Of the Fleet, Serjeant Aar objected 


Ad Satisfacien- 


dum, charged to his being charged in Execution, for | 

in B that on che fell of May laſt, Judge ; 52 

teſcue had made an Order for a Super- 

ſedeas, that the Superſedeas was lodg d 

with the Warden, and allowed, and an 

Appearance was entered that the De- 

fendant was ſuperſedable the laſt Term, 

and ought to have the full Benefit; but 

the Defendant not having ſerv'U the 

Order, nor lodged the Saperſedeas till 

after the Habeas Corpus was brought, 

the Court ordered him to be charged 

in Execution, and faid he might apply 
afterwards as he ſhould be adviſed, 


Aſhley 


P1ilo ners + 


Aſhley againſt Sutton. 
Hil. 12 Geo. II. 
Borret. . 
CErjeant Eyre moved for a Superſe- 
) deas, becauſe the Defendant was not 


torney had in the ſecond Term ſued out 
a Capias ad Satisfaciendum directed to 
the Sheriff of Exeter inſtead of Devor, 
the Writ being returned he rectified 
the Miſtake, re-ſealed the Writ, and 
ſent it back. The Writ was returna- 
ble the 25th of Noo. the laſt Return of 
the Term, but the Poſt not coming in at 
Exeter till the 26th of Now. the De- 
fendant could not be charged in Execu- 
tion. The Chief Juſtice put it upon the 
Head of Accident, and ſaid it was plain 


the Plaintiff did not deſign to oppreſs 


the Defendant ; Denton was of the 
tame Opinion; Firteſcae A. doubted, 
and was afraid of ill Conſequences, and 


 faid the Ignorance of Attornies ſhould 


bind their Clients; Vin. Forteſcrte was 


of Opinion with the Chief Juſtice and 8 


Denton, and ſaid the Rules would ex- 
tend to this Accident. C1 unani— 
| 8 mos 


Defendant by 
Accident not 


TY - e nnn een 
charged in Execution in two Terms. Execution in 


Rule to ſhew Cauſe. Mrigbt for the tvoTeims, no 
plaintiff. It appeared the Plaintiff's At- FT 
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mous that Ignorance would have been 
no Excuſe, but as it was a mere Acci- 
dent diſcharged the Rule. 
Tidmarſh againſt Proctor. 
3 Cooke. 85 
Pri r diſ | = 5 x | | | 
— for HE Defendant was a Priſoner in 
Non- pay. Execution, and petitioning to be 
ment of the 


23. 4d. per diſcharged, was brought up, the Plain- 


Week by the tiff gave a Note to pay him 25. 4 d. 
2 Ex-a Weck; the Plaintiff afterwards died, 
at and his Executor failed in the paying 


the 25. 4d. a Week; whereupon the 


Defendant petitioned to be diſcharged. 


'The Queſtion was, whether the Failure 
of Payment by the Executor would in- 
title the Defendant to his Diſcharge, or 
whether it was a Caſe omitted in the 
Statute 2 Cur”, The Words of the Act 
are general, the Note given will bind 
the Executors, and the Executors are 
now the Creditors, and will be intitled 
to the Benefit of the Aſſignment of the 
Defendant's Effects; a Rule was made 
for the Executors to ſhew Cauſe why 
the Defendant ſhould not be diſcharged, 
and was afterwards made abſolute for 
the Defendant's Diſcharge, upon Affida- 
vit of Service of the Rule upon the Exe- 
4 cutors, 
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cutors, no one appearing on their Be- 
half to oppoſe it. 


Auſtin againſt King and his Wife. 

Hil. 9 Geo. II. 

| Cooke. 8 5 1 

HE Defendant and his Wife be- Baron and 
ing in Execution, petitioned to gen _ 

be diſcharged under the Lords Act page 


and offering to pay them the Allow- 
ance ; the Queſtion was, whether both 
together were intitled only to one 2 5. 
4.4. per Week, or whether each of them 
was intitled to 2 5. 4d. per Week. The 
Court was of Opinion that the Plain- 
tiff muſt pay each of them 2s. 4d. 
per Week; then the Plaintiff offered to 
pay one, and diſcharge the other. 
Cur, You muſt diſcharge both or nei- 
ther of them : Whereupon the Plain- 
tiff paid them 45s. 8 d. and gave his 
Note to continue it. 


2 Dorrel 


3 3 lowed 28. 4d. 
the Plaintift oppoſing their Diſcharge a Week each. 


ES 1 


140 
bk 
Tz * 
140 


# 8 —_ 


22 


3 3 


_ EE Ie ES I TEE Sas oo EO OED 2 — 
r ne a ons: the IT T.. gt SIT,” 
3 . *, 
Let I = : 


— —— — — — — —— — — 

— 0 ee mat» oak w_ +: oy root" A 

oc vi > ©, 2 = ” ES — * 

wx — — DR. ——— „ 
— ; _ 4 1 . r a 
. A ore tot ST 2 F 3 


1 ; 1" 1 <4 
K —ͤ— fee te: * 8 * 
N 1 Sw 4 -S - 3 e l * "ago * — 
4 - ow Sy — 0 * 2 — — 2 N 2 
2 n 5 K — | — " & 8 8 —— 4 wt - 
3 4 — — 


* —— — 
- 


} 


KE e 


338 Priſoners, 
Dorrel againſt Biſhop. 
Eaſter 13 Geo. II. 


Ordered tat FYULE for the Plaintiff to fhew 
diſcharging a - Cauſe why the Defendant ſhould 


Priſoner pur- not be diſcharged, purſuant to the 


pry Debtors Act. Affidavit that the 
ſhould be ſer- Plaintiff abſconded, and could not be 


ved on the perfonally ſerved with the Rule: Or- 


Plaintiff's At- f 
N Ha dered that Service of the Rule upon the 


Plintif ab- Plaintiffs Attorney ſhould be good 
 Konding. Service, and upon Affidavit of ſuch Ser- 
vice, the Defendant was diſcharged, no 
one appearing to oppole it. Ty 


| Roberts againſt Hammond. 
Hil. 9 Geo. II. 
Croke. VV! 
% Aer Prifner H E Defendant being in Exc- 
diſcharged by MK cution was diſcharged by Vir- 
Virtue of the te of the Act for Relief of Debt- 


Statute, the 


Plain: iff can't OTS, with Reſpect to the Impriſon- 


bring Debt ment of their Perſons; after which 
on che Jung the Plaintiff brought an Action of Debt 
LE upon the Judgment. Motion by ap- 
Pe to Ray Proccedings in this Action, 


oppoled by Eyre. Cur, The Judg- 


ment by the Act ſubliſts but only ſo 


as to intitle the Plaintiff to take out 


Execution againſt the Defendant's Ef- 
fects, 


OO 1... IR Ha Eo FS oO ae Boney IE 


Pi 
7 
by 
. 
4 
12 
1 
* 
8 
+ 4 
7 
1 
* 
= 
8 
> 
* 
i 
74 
2 
oy 
F 
pr 
12 
% 
A 
1 
Kg 
- 2 
a 
2 
i 
+ 
3 
855 
72 
= 
£ 


* Plaintiff was preſent, preſent. 


_____ Paſſoners, 
fects, if the Defendant ſhall after the 
Diſcharge have any, but not ſo as to in- 
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title the Plaintiff to have an Action of 


Debt upon it; therefore let Proceedings 
be ſtayed. 


Mich. 11 Geo. II. | 


7 Defendant being in Pr fans Priſoner on a 


upon a Capias Urlegatum, was Capias Utlga- 
Aiſcharged by Virtue of the Infolvent' dicharg: 
on the in- 
Debtors Act, and afterwards taken up- ſelrent Debt. 
on A new Capias Urlegatum on theors Ad. 


fame Outlawry : Motion that he might 


be diſcharged. Cur unanimous the Act 


extends to Outlawiries. 


Harris an Attorney againſt Fig 


Eaſter 2 Geo. 


Arrant of Attorney to confel Warrant of 
Attorney by a 


N a Judgment taken of the De- Priſoner to 


fendant in Cultody the Judgment was confeſs a Judg- | 


ment ſet aſide, 
ſet aſide becauſe no Attorney, but the . 3 


Z 2 Ano- 


* Puloners. 
85 Anonymus. Ts 
Mich. 1 Geo. II. 
wanna of HE Judges agreed in this, that 
e when a Defendant figns a War- 


ment by a Pri- rant of Attorney to confeſs a Judgment 
Jr rok in Cuſtody, if there is any Attorney by, 
Prader 2 OT a Practicer as ſuch, either on the Be- 


ſuch preſent half of the Plaintiff or Defendant, it is 


. on Behalf of 
Either Side ſuſhcient. 


Dorrington and another,Executors, 
F.. ang Rogers, Eaſt. 5 Geo. II. 


Borret. 


Judgment by QErjean Gd. moved to ſet afide a 
Warrant. of 
. Judgment entered by Virtue of a 
Priſoner ſet Warrant of Attorney, and to have the 
adde d Warrant of Attorney deliver d up, it 
ney's Clerk , 
ny being taken of the Defendant when he | 
Was in Cuſtody, no Attorney being pre- 
ſent. It appeared that the Plaintift's At- 
torney's Clerk was preſent ; the Court 
faid it was never carried ſo far as to a 
Clerk, and therefore ſet aſide the Judg- 
ment as irregular, but ordered the De- 


tendant to file ſpecial Bail, and accept 
a Declaration. 


Walton 


Pꝛilloners. 


Walton a Stanton, 
„ Mick. 7 Geo. II. 
Thomſon. 8 


_ jeant Compns moved that the De- Warrant of 


Attorney to 
tendant might be diſcharged out of confeſs a judg- 


Execution, the Warrant of Attorney ment by a2 


to confels the Judgment whereon he F<r{on in Cu- 
ſtody good, 
was held being executed when the De- cho no Attor- 
fendant was in Cuſtody, and no Attor- ney preſent, 
ney preſent. Serjeant Darnal for the} Peter: 
Plaintiff ſhewed That the Defendant torney. 
himſelf was an Attorney, or practiced 
as ſuch ; the Court held this to be 
ſufficient, and would not diſcharge the 


Defendant. - 
Pꝛivilege. 
Johannet againf# Lloyd. 


Hil. 12 Geo, II. 
Thonſon. N 


H E Defendant was arreſted on Defendart 1 


his returning from an Attendance turning from 


in Court upon the juſtifying his Bail; zn eee 


Serjeant Vynne moved that he might be reſted, 9if- 
Ane ordered accordingly. charged. 
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P:oceſs. 


Smith againſt Anderton, 
Mich. 13 Geo. I. 


HE Defendant was ſeryed with 

a Copy of the Original, and the 
2 Se. Queſtion was, Whether the Defendant 
ih and not mould not have been ſerved with a Co- 

_ of the Origh py of the Capias, or whether the Service 

N of the Copy ct the Original was ſuſfi- 
- cient. The Court held this Service to 
te bad, and that the Defendant ſhould 
have been ſerved with a Copy of ſuch 
Proceſs as the Sheriff before the making 
this Act could have arreſted the De- 
fendant upon, and ſet aſide the Judg- 
ment obtamed! in this Cauſe. | 


Defendant 


Peter againſt 3 
Mich. 11 Geo. II. 


OTION to ſtay Proceedings ; 
geen on M the Defendant was ſerved with a 


ferve vn De> Cb py of the Original, upon which Ser- 
. vies he Plaintiff entered an Appearance 
and delivered a Declaration. The Court 


held this a bad Service, and ſtayed Pro- 
derdinßt⸗ 


Beach 
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Beach againſt Smith. 


A ieee IL | 
Y Virtue of the Statute for prevent- On a 2 l 

ing frivolous Arreſts, the Plaintiff 00mm! 

took out a Proceſs into London and a muſt be ſerved | 
Teflatum into Durham, and ſerved the e Copy | 
Defendant with a Copy; and now Mandate tak ji 


Serj. Cheſhyre moved to ſtay Proceedings the Sherif, 
for Irregularity of Service. The Pro- 
ceſs into Durham was read, by which 
the Biſhop was commanded to make a 
Mandate to the Sheriff of Durham. 
' _Cheſhyre held this to be like the Caſe of 
ſerving the Copy of an Original, which 
the Court had held to be bad, and in- i 
ſiſted that the Defendant ſhould have i 
been ſerved with a Copy of ſuch Pro- — 
ceſs as he could have been arreſted upon, 
and upon this Proceſs the Sheriff of Dar- 
Zam could not have arreſted the Defen- 
dant; and to this the Court aſſented, and 
made a Rule to ſhew Cauſe why Proceed- 
ings againſt the Defendant ſhould not be 
_ diſcharged. Serj. hitaſter came to ſnew 
Cauſe againſt the Rule, and upon hear- 
ing both Sides the Court were of Opi- 
nion, that the Proceſs ſerved upon the 
Defendant, muſt be ſuch Proceſs as the 
Defendant could have been arreſted up- 
24 on, 
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on, and therefore the Defendant ſhou'd 
have been ſerved with the Biſhop's 
Mandate to the Sheriff. The Court 


held this to be bad Service, and made 
the Rule abſolute. 


Byers againſt Whitaker. 
Trin. 8 & 9 Geo. II. 
Thomſon. „„ 
co mn E Defendant was ſerv'd in Lan- 


tine, the De- caſhire with a Copy of Procels 
 fendant is to out of this Court. Serjeant Compns for 
be ſerved with | CO” 
| 2 Copy of thethe Defendant moved that Proceedings 
Proceſs out of might be ſtayed, and alledged that the 
9 Defendant ſhould have been ſerved with 
a Copy of the Chancellor of the 
Dutchy's Mandate to the Sheriff. Ser- 

jeant Birch for the Plaintiff inſiſted, 
that by Virtue of the Statute 5 Geo. © 

the Affidavit of Service of Proceſs muſt 

be made before the Court out of which 

the Proceſs iſſued, therefore it is neceſ- 
ſary he ſhould be ſerved with the Pro- 
ceſs out of the Court of Common Pleas. 
Cur, Proceſs to be ſerved ſince the Sta- 
tute 5 Geo. is the Proceſs out of the ſu- 
perior Court, and this Proceſs is well 
ſerved, and fo it has been determined in 
B. R. the Caſe of Beak and Smith in 
this Court was before the Statute 5 Ceo. 


| Delafield 
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Delafield and others againſt Jones. 
Hil. 13 Geo. I. 


Foley. 


GC OMTNS moved the Court to ſet pen ae. 
aſide a Judgment ſigned in this ferved =oY 

Cauſe, for that the Proceſs was nor nn _ 

ſerved by the Sheriffs Officer, but by _ 

the Attorney or his Clerk. The Court 

held that the Proceſs was well ſerved 

within the Meaning of the Act. 


Hall again} Whilby. 
Hil. 7 Geo, II. 


T! os 


Erjeant Urlin moved to ſta 


* Pr O” Proceſs PENS 
ceedings, becauſe the Defendant within a Li- 


had been ſerved with a Copy of Pro- berty. | 
ceſs directed to the Sheriff of Suffolk | N 
within the Liberty of Yury St. Ed- 6 
mund. The Court denied the Motion. 


Alſop againſt Bagot. ' ” ö 
Faſter 6 Geo. II. . 1 


8. 


IT was tied for what t Day the Notice to ap- | 
1 Notice upon the Writ for the De- Peg mag be f 
$endant to appear ſhould be, whether for the Ap- 

for the Eſſoin-Day or the Appearance- e 

Day. The Court held the Notice to 

MT muſt be for the Appearance-Day. 


Alfop 
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Notice for the 


Defendant to 


on 


Pzoceſs. 


Alſop againſt Bagot. 
Trin. 6 & 7 Geo. II. 


Cooke. $I 
"HE Court reconfidered this 


. Caſe, the Stat. 12 Ceo. 1. gives 


4 | 
Pad, ef 4 Days for the Defendant to enter his 
be for the EF Appearance before the Plaintiff can en- 


ſoin-Day. 


ter it for him, and the conſtant Prac- 
tice upon that Statute has been to com- 
pute the 4 Days from the Eſſoin-Day; 
the Statute of Geo. 2. adds 4 Days more, 
in all 8 Days; if the Notice to be gi- 
ven to appear be for the Appearance 


Day, and the Defendant has 8 Days 


Nolice to ap- 
pear on Pro- 
4 


from thence to appear, he will thea 
have 12 Days to appear, which the 
Statute never intended. Adjudged per 
totam Curiam, that the Notice for the 
Defendant to appear muſt be for the Eſ- 
ſoin-Day of the Return. The former 


| Rule made in this Cauſe was ſet a- 
ſide. 5 


Jenner ægainſt Oatridge. 
Hil. 7 Geo. II. 
Cooke. : . 


88 Baines moved to ſtay Pro- 


ceedings for Irregularity in the Ser- 


— vice of Proceſs. The Defendant was 


_ tho' a Sunday. ſerved with a Writ returnable the firſt 
Return of this Term, with Notice to 
appear 
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appear on the 2oth of January being 
the Eſſoin-Day, which was a Sunday. 

Held per Cur to be good Notice, and 

the Motion denied. 


Green again Watkins. 
Hil. 7 Geo. II. 
M* TION to ſtay Proceedings Notice for the 
| the Defendant was ſerved with a Monday wrong, 
Copy of Proceſs, returnable Oct ab. 


- Hilar. and Notice to appear on Mon- 
day the 21ſt of Fanuary ; Serjeant Co- 


ms for the Defendant, infiſted that the 


Day of Return is the 2oth of Jauu- 
_ ary. The Court upon Conſideration, 


and adviſing with the Prothonotaries, 
held that the Notice ſhould be to ap- 
pear on the Sunday. | 


White againdt Waſhington. 
Mich. 12 Geo. II. 
Borret. „ 5 
Apius bearing Teſte 22d of Augilſt, Notice to ap- 


E xeturnable Tres Mich. was ſerved in Pear 20th O- 


| g 8 tober, not ſay-, 
September, with Notice under the CO-ing next, a4 


Py to appear on the 2oth of Otober, 
not ſaying next. Serjeant Hayward mo- 


ved that the Proceedings might be ſet 
alide. Rule to ſhew Cauſe. Serjeanti n- 


er for the Plaintiff inſiſted, that if the 
Notice 


Pꝛoceſs. 

Notice was bad, the Application came 
Inſuffcient too late, becauſe a Declaration was de- 
Notice may livered, and a Rule to plead given. 


be complained 
- any Tims Cur, The Notice is bad; upon a de- 


| before Judg- fective Notice the Plaintiff may apply 
ment. at any Time before Judgment : A Mi- 
ſtake in the Proceſs is cured by the 


Plaintiff's entering an Appearance, which 
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has been always look'd upon to be as 
effectual for that Purpoſe as if the De- 
fendant had enter'd the Appearance. 


T he Rule muſt be abſolute. 


Simpſon again} Claypham. 


Eaſter, 8 Geo. II. 
Thomſon. © 


Notice differ- 
ing from the 
Proceſs, as to 


ceedings might be ſtayed, for that 


the Defen- in the Proceſs ſerved upon the Defen- 
dants Name. dant, he was named Claypham, but in 


the Notice under the Proceſs he was 


named Chifham. Rule to ſhew Cauſe. 
Serjeant Eyre for the Plaintiff, Cur”, 


The Name in the Notice ought to fol- 


low the Name in the Writ. 'The Rule 


muſt be abſolute. 


Atwood 


Erjeant Belfield moved that the Pro- 
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Atwood again} Meredith, Execu- 
tor, in Cale, Mich. 11 Geo. II. 
Cooke. | | 


"HE Plaintiff ſued out a Special Note muſt 
IVEN ON 

Capias againſt the Defendant for 8 Se e 3) _ 

50 l. ſerved the Defendant with a Co- ces, tho the 


py of it, and enter d an Appearance for Writ be Spe- 


him. cial, and the 


Debt above 
Agar moved- to ſtay Proceedings, 10 /. 


1. Becauſe no Eugliſʒh Notice to the 
Copy ſerved, purſuant to the Stat. 12 
Geo. 1. 5 Geo. 2. Secondly, No Spe- 
cial Writ ſhould have been ſued out. 
Jil. S Geo. 2. Liniker v. Hudſon, B. R. 

Trin. 6 & 7 Geo. 2. Morſe an Attorney 
againſt Farnham. Hil. 7 Geo. 2. Long- 
bothom againſt Knap. 

Mrigbt, Notice not neceſſary, the 
Statute requires Notice only where the 
Cauſe of Action is under 10 J. 

Draper, The Writ is not void, be- 
cauſe a ſpecial Writ may be ſued out 
if the Action be not under 10/. No- 
tice is only neceſſary when the Writ it- 
ſelf doth not expreſs the Cauſe of Ac- 
tion. 

3 The Notice doth not expreſs the 

auſe of Action, but only the Time of 


3 
. 
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Pꝛoceſs. 
Ch. J. The Statute 12 Geo. 1. makes 


three Ways of Proceeding. 


1. Where the N is above 100. 


and no Affidavit is made, which is the 
preſent Caſe. 


2. Where it is above 100. and an Af- 
fidavit is made. 
Where it is under 100. 


3. ; 
This being above 10/. and no Affi- 


davit made, the Plaintiff would have 


ſerved the Defendant with a Copy of a 

Writ without Notice, unleſs he is obli- 
ged to give Notice by the Statute 5 Ge. 
2. The Statute of the 5 Geo. 2. ſeems 
to require Notice only in Actions under 
10 J. and this ſeems to be Caſus omiſ- 
ſus ; but as the one Act is explanatory 
of the other, and therefore may be ex- 


plained together ; and as this has been 


already determined in this Court in the. 
Cate of Longbothom and Knap, this 
Proceeding is wrong for Want of No- 


ice. 


ſuncomb | 


The other Tune of the ſame Opi- 
nion. 
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Juncomb againſt Love and his 
Wife. Eaſt. 8 Geo. II. 


Roceſs againſt Baron & Feme, and Procek againit 


Baron and 


the Husband only ſerved ; the Feme, Hus- 


Plaintiff appears for both; held to be band only 


good Service. og 


Collins againſt Shapland and his 


Wife. Eaſt. 12 Geo. II. 


Thomſon. 


CTION againſt Baron . Ne ne 
Serjeant wed moved that the 3 
Tube might be ſet alide, becauſe = : 
the Wife had not been ſerved with a 
Copy of the Proceſs. Rule for the 


Plaintiff to ſhew Cauſe. Cur, It is not 
neceſſary to ſerve the Wife, on ſerving 


the Husband the Plaintiff may appear 


for both, if the Defendants do not ap- 


pear. Rule diſcharged. 


Worley againit Bull and another, 


Executors. Trin. 8 & 9 Geo. II. 
Thomſon. 


Roceſs againſt two Defendants Ex- Proceſs againſt 
ecutors, and only one f-rved. 5% Dd 
Serjeant Chapple moved that Proceed- tors, LETS 
ings might be ſtayed, Rule to ſhew be ferv'd. 


Poets; 


Cauſe. Eyre for the Plaintiff ſaid that 

the Defendants being Executors, Service 

on one of them was ſufficient, for the Ex- 
ecution will be de boni teſtatoris. Cur, 
The other Defendant muſt be ſerved 


before you can proceed, or you may 
_ outlaw him. 


Mathews | against Partridge. 
Eaſt, 1 Geo. IL 


Proceſs ſerved” JH E Court was moved to ſet aſide 

ane TIN a Judgment for Irregularity; the 
in the After- 

noon of the Irregularity complained of was that the 

ws bode Proceſs was ſerved on the Appearance- 

bn * Day of the Return, at Six o Clock in 

the Afternoon after the Court was ri- 

ſen, Serjeant G/yde for the Defendant 

inſiſted, that it ſhould be ſerved before 12 

o Clock at Noon. Serjeant Belfield 

for the Plaintiff inſiſted that the Court 
fat long on the Day of the Return. Cur”, 
'The Proceſs i is well ſerved, there is no 


Fraction of a Day. 


Hayne againſt Cane. 
Hil. 5 Geo. II. 


Proceſs Pe ſerved at Seven o Clock at 
8 Night upon the Return-Day; the 
Clock at 

Night on che Defendant moved that Proceedings might 
Day of the be ſtayed, and would have it preſumed 


Return. 4 | that 


Pꝛocefss. 353 
that the Court was riſen when the Pro- | 
| ceſs was ſerved, and conſequently the 
Service not good. Cur”, He that moves 
to have Proceedings ſtayed for Irregu- 
larity, muſt make the Irregularity com- 
pletely appear; if you had aſcertained 
the Time of the Riſing of the Court, 
and it had appeared that the Proceſs 
was ſerved after the Court was riſen, 


we could have conſidered turther. No 
Rule. | 


Panchand againſt Woolley. 
Hil. 12 Geo, II. 


Borret. 


CE" jeant Draper moved that the OnServiceof 


O Judgment might be ſet aſide, be- Frcs, Writ 
4 when the Defendant was ſerved ſheun. 
with a Copy of the Proceſs, the Writ 
itſelf was not ſhewed to him. Rule 
to ſhew Cauſe, Serjeant Agar for the 
_ Plaintiff, Cur, It is good Service with- 


out ſhewing the VI Diſcharge the 
Kale, 


4 +> — — ao —— LEI ES 


Aa - Cutlifſe 


354 Paoreſs. 
Cutliffe an Attorney againſt stan- 


diſh. Trin. 7 & 8 Geo. II. 
A complete P againſt ſeveral Defendants; 
Pele mut L in the Copy ſerved upon the De- 
be ſerved. fendant Standiſh, the other Defendants 
Vere not named. Ci”, This is wrong, 
a complete Copy of the whole Proceis 
muſt be ſerved. Chapple for the Plain- 

tiff; Belfield for the Defendant, 


smith againſt Wintle. 
Trin. 7 & 8 Geo. II. 


Borret. ay 
Copy of Pro- HE Queſtion was, whether the 
eis put thro 1 £ 0 | | C) 4 
e eee Proceſs was rightly ſerv d. Up- 


a Door, the on the Rule to ſhew Cauſe why Pro- 
n * ceedings ſhould not be ſet aſide, it ap- 
Sid. peared that the Defendant skulked and 
concealed himſelf, and was in a public 
Office with the Door locked ; the Plain- 
tifi's Attorney ſaw him through. the ; 
Key-hole of the Door, and that he was 
very near the Door, and thereupon told 
him aloud that he had a Copy of a Writ 

for him, put the Copy through a Crevice 
in the Door, and told him what the Paper 
was. Cur, This is good Service; let 
0 e 
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the Rule be diſcharged. Darnal for 
the Plaintiff; Birch for the Defendant. 


Jemmet againſt Voyer. 
Cooke, | „ | 
A AOTION to ſtay Proceedings for n 
Irregularity in the Notice on the f Pr. _ 
Copy of the Writ ſerv'd upon the Defen- be complain- 
dant, The Plaintiff had proceeded ſo Tinas 3 
far as to leave a Declaration in the Of- interlocutory 
tice, and give the Defendant Notice of Judgment. 
it; the Plaintiff objected that the Defen- 
dant applied too late, for that he 
fhould have come before Notice of the 
Declaration. The Court ſaid, that for 

the future it ſhould be underſiocd that 
the Defendant had no Need to apply 
to ſtay Proceedings for any Fault in 
the Service of Proceſs, until Notice be 
given of the Declaration, left in the 
Office. Bapnes for the Plaintiff ; Birch 
for the Defendant. This was moved 
again, and it was ſaid that if the De- 
fendant applied to the Court after No- 
tice of the Declaration, and before in- 
terlocutory Judgment, it was Time 
enon:h, 


As 2 The 


of Proceſs may 


y 
5 
| 
ſ 
t 
0 
f 
: 


Prohibition. 
The Biſhop of Hereford againſt. 
Croft. Trin. 6 Geo. 


Planft mult „ Egula in Probibitione fiat. Agreed 
hibition, if if the Defendant inſiſt on it, the 
Sar in. Plaintiff muſt declare. 

| On 1 


Pitt againſt Evan 8. 
Mich. 12 Geo. II. 
Thomſon.” 


fo Prohibition FYRohibition. Rule that Civilians 
Civilians to be 

heard on both L ſhould be heard. Dr. Lee attend- 
Sides, or nei- ed to ſhew Cauſe why the Prohibition 
_ ſhould not go, but an Affidavit was pro- 
duced, that no Civilian could be got toar- 
gue for the Prohibition, Serjeant Eyre 
tor the Prohibition, inſiſted that a Ci- 
vilian ought not to be heard on the 
one Side, fince no Civilian would attend 
on the other Side. Serjcant Draper a- 
gainſt the Prohibition. Gur, Civilians 
ought to be heard on both Sides or 
neither ; but enlarge the Rule, for per- 
haps when our Opinion is known a 
Civilian may attend on the other Side; 
no Civilian attending at the Time ap- 
pointed, the Court refuſed to hear Dr. 


Lee, and diſcharged the Rule. 
Pꝛo⸗ 


P 


zomiflozy Notes. 


Cotton againſt Horſemanden. 
_ Hil. 1 Geo. II. 
Borret. e on 
THE Court held that in Actions Intereſt on 2 
upon Promiflory Notes, payable promiſſory 


on Demand, Intereſt ſhould be given eig 0e at 


from the Time of the Demand proved; the Time of 


but that in this Caſe where upon the = N 
Face of the Note it appeared to be for for Money 

Money lent, Intereſt ſhould be given lent from the 
from the Date of the Note. OV 
Randolph againſt Reginder. - 

3 8 

(CHA P LE moved to ſet aſide a Intereſt on a 


Writ of Inquiry executed, and the Promiflory 


Note to be al 


Objection Was that the Jury had given Jowed from 
Intereſt on a Promiflory Note to the the Time the 
Day of the executing the Writ of In- lets Pay 
quiry ; upon hearing Branthwayte for Time of the 
the Plaintiff, the Court declared that the Return of the 
Jury ſhould only compute Intereſt from 
the Time the Note was payavle to the 
Time of the Return of the Writ : The 
Court refuſed to ſet aſide the Writ of 
Inquiry, but ordered the Attornies on 


Aa z both 
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both Sides to compute the Intereſt, and 


358 


that the Plaintiſt ſhould levy no more 


than the Sum ſettled on ſuch Computa- 
tion. The Plaintiff produced a Rule 
made in the Court of King's Bench the 
lat Term, Olaiſb vi Cine where- 
by the Court had fet aſide an Inquiry 
for giving more Intereſt than was due. 


Anonymus. 
In an Action CTION oa a Promiflory Note 
by Indorſee 
againſt the | : 
Drawer of er; the Defendant demurred, and ſnew- 
3 ed for Cauſe that no Notice was al- 
to alledge No- ledged to be given to the Drawer of 


uce of In- the Indorſement. Peſfeld for the De- 
fendant. Hob. Flolmes v. Tviſt. Cro. 


dorſement. 


Fac. 432. Hlerings Caſe, Lilly En- 


tries 43, 44, 45, 73- Clift's Entries 


913,914. Sall. 457. Lamrence v. Ja- 


cob. Paſ. 8 Geo. 1. in C. B. Caſes in 


La and Equity 43. Cur', This Book 


is falſe, ſor the Judgment was affirmed 
— 5 33 1 "GEN OR, 1 
in B. R. Cur, There is no Need of 


1 No tice, FURIC. Pro Lale F. 


Quare 


"A by the Indorſee againſt the Draw- 


* 
3 
"BE 
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Crosfield king, Eſq; Executor of 


John King, againſt George Bi- 
hop of Carliſle, the Chancel- 
lor, Maſters, and Scholars of the 
Univerſity of Cambridge, Ed- 
mund Law and William Gib- 
bon, Clerks. e 


Trin. 11 N 12 Geo. . 
e 


Van 4 Impedir. . The Vairecd ty of Plaintiff in a 
Cambridge claimed the Right of Q e 
examined on 
Preſentation to the Church in Diſpute, Interrogato- 
by Virtue of the Statute 1 2 Anne, Stat. 2. ries touching 
c. 14. to veſt in the two Univerſities the uy Hug 
Right of Preſentation to Benefices be- 
longing to Papiſts. Serjeant Myune 
moved for the Defendants upon the ſaid 
Statute 12 Anne, that the Plaintift 
might be examined touching any ſecret 
Fraud or Truſt, relating to the Preſen- 
tation to the ReQory of Gray/tock 
in the County of Cumberland in Que- 


ſtion, and produced an Affidavit of Ed- 
4 miund 


Nuare Impedit. 
mund Law that the Plaintiff was 4 
Truſtee for a Papiſt; upon this the 
Court made a Rule to ſhew Caule, as 
follows. 3 
Friday the 12th of May. Upon the 
Motion of the Defendants, the Chan- 
cellor, Maſters, and Scholars of the 
Univerlity of Cambridge, and of the 
Defendant Edmund Law, and upon 
the Affidavit of the ſaid Edmund Lazy, 
it is ordered that the Plaintiff do, upon No- 
tice of this Rule given to him, ſhew Cauſe 
to this Court on Monday next why he 
ſhould not be examined according to 
the Tenor of an Act of Parliament 
Fuat 12 Anne made in the 12th Year of the Reign of 
Stat. 2. c. 14. her late Majeſty Queen Anne, intituled, 
n, Ad for rendering more effettual 
an At made in the Third Tear of 
Stat. 3 Jac. 1. 1% Reign of King James the Firſt, in- 
© rituled, An Act to prevent and avoid 
Danger which may grow by Popiſh 
Stat, 1 W. & Recuſants; And alſo of one other Aft 
5 el . © made in the firſt Tear of the Reign of 
_ their late Majefties King William and 
__Uneen Mary, intituled, An Act to veſt in 
rhe two Univerſities the Preſentations 
of Benefices belonging to Papiſts; Aud 
for cefting in the Lords of Fuſticiary 
Pozver to inflict the ſame Puniſhment 
againſt Feſuits, Prieſts, and other traf- 
ficking Papiſts, which the Privy uu, 
C1 
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cil of Scotland was impozvered to do, 
by an Aft paſſed in the Parliament of 
Scotland, intituled, An AE for prevent- 
ing the Growth of Popery ; in order to 
the Diſcovery of any ſecret Truſts, 
Frauds, or Practices relating to the Pre- 
ſentation to the Rectory in Queſtion. 
In this Term the Rule was made ab- 
ſolute, as follows. 
Saturday zd Fune. Upon reading 
a former Rule made in this Cauſe the 
12th of May laſt Term, and upon 
hearing Counſel on both Sides, it is 
ordered, that the Plaintiff ſhall be exami- 
ned according to the Tenor of an Act of 
Parliament made, c. [ut ſupra] in or- 


der to the Diſcovery of any ſecret, 


"Truſt, Frauds, or Practices relating to 
the Preſentation to the Rectory in Que- 
ſtion. a 
Inthe ſame Term Serj. Wynne moved 
the Court for their Direction, in what 
Manner the Plaintiff ſnould be examined, 


whether Via voce in Court, by Affida- 
vit, or on Interrogatories. The Court 


ſaid that by the Act the Examinations 


are to be ſubſcribed by the Party, there- 


fore Viva cocè is an improper Way, for 


We have no Officer to take down what 
People depoſe in open Court; as to Af- 
fidavit that is too incertain a Way, for 


poſſibly the Affidavit may not be ſatis- 
factory : 
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factory; the propereſt Way will there- 


fore be to examine him on Interrogato- | 
ries, and then his Examination will be 
upon Record; therefore let a Commiſ- 


ſion be made out under the Seal of the 


Court to the three Prothonotaries, or 


any two of them to examine the Plaintiff. 
The Rule for the Commiſſion is inſert- 


ed in the Commiſſion. 


The COMMISSION. 


« GEOR & E the Second, by the 
Grace of God, of Great Bri- 
rain, France and Ir zland, King, De- 
fender of the Faith, Gc. To our truſty 


our Chief Prothonotary of our Court 


thonotary of our ſaid Court, and 7 ho- 
mas Borret, Eſq; our Third Prothono- 
tary of our ſaid Court, Greeting. 
Whereas Crosfe'd King, Eſq; Exe- 
cutor of 7ohn King, hath impleaded 
the Right Reverend Father in God 
George Lord Biſhop of Carliſle, the 
Chancellor, Maſters, and Scholars of 
the Univerſity of Cambridge, Ed- 
mund Law and William Gibbon, 
Clerks, in our ſaid Court of Common 
; en at IV amel, before 172 

455 


and well- beloved George Cooke, Eſq; 


of Common Pleas at IWWeftminfter, Ri- 
chard T h:mſon, Eſq; our Second Pro- 
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IVilles, Knight, and his Companions, 
our Juſtices of our ſaid Court, in a Plea 
of Cuare Impedit, for the Rectory 
of Grayſtock in the County of Cum- 
berland. And whereas by an Act of 
* Parliament made in the 12th Year of 
© the Reign of her late Majeſty Queen 
* Aune, intituled, An Act for rendering 
* more effectual an Ad made in the 
* Third Tear of the Reign of King 
James the Firſt, intituled, An Act to 
* prevent and avoid Dangers which 
* may grow by Popiſh Recuſants; and 
* aiſo of one other Act made in the firſt 
Lear of the Reign of their late Ma- 
' Jeſties King William and Queen Ma- 
xp, intituled, An Act ro veſt in the tevo 

* Unizerſities the Preſentations of Be- 
_ * nefices belonging to Papiſts; And for ce- 
* fting in the Lords of Fufticiary Pe. 
* er to inflidt the ſame Puniſhment a- 
* gainſk Feſuits, Prieſts, and other 
* trafficking Papiſts, which the Privy 
* Council of Scotland evas impozwered 
* 0 do, by an Act paſſed in the Parlia- 
ment of Scotland, intituled, An At for 
_ * preventing the Growth of Popery, 
It is Enacted, that every Papiſt, or 
* Perſon making Profeſſion of the 
* Popiſh Religion, and every Child not 
being a Proteſtant, under the Age of 21 
* Years, of every ſuch Papiſt, or Perſon 
She | © pro- 


Nn > -{. nA BR 


La, . 


364 


j oo EPS oo 


nA 


Nuare Impedit. 
profeſſing the Popiſh Religion, and 


every Mortgagee, Truſtee, or Perſon 


any Ways intruſted directly or indi- 
rectly, mediately or immediately, by 
or for any ſuch Papiſt, or Perſon 


making Profeſſion of ti Popiſh Reli- 


gion, or ſuch Child as aforeſaid, whe- 


ther ſuch Truſt be declared by Wri- 
ting, or not, ſhall from and after the 
Tenth Day of Zuly, which ſhall be 


in the Yiaw. of our Lord 1714, be 


diſabled, and is thereby made incapa- 


ble to preſent, collate, or nominate, 


to any Benefice, Prebend, or Eccleſia- 
ſtical. Living, School, Hoſpital, or 
Donative, or to grant any Avoid- 


ance of any Benefice, Prebend, or 
Eccleſiaſtical Living; and that every 


ſuch Preſentation, Collation, Nomi- 
nation, and Grant, and every Admiſ- 


ſion, Inſtitution, and Induction, to be 


made thereupon, ſhall be utterly void 


and of no Effect to all Intents, Con- 
ſtructions, and Purpoſes whatſoever; 


and that in every ſuch Caſe, the 


Chancellor, and Scholars of the U- 
niverſity of Oxford, and the Chan- 


cellor, and Scholars of the Univer- 


ſity of Cambridge, by what Name 


or Names they or either of them 
are incorporated, ſhall reſpectively 
have the Preſentation, . Nomination, 


* Col- 
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© Collation, and Donation, of and to 
every ſuch Benefice, Prebend, or Ec- 

© cleftaſtical Living, School, Hoſpital, 
and Donative, ſet, lying, and being, 
in the reſpective Counties, Cities, and 
other Places and Limits, in the ſaid 
Act of the third Year of King James 
mentioned, as in and by the ſaid Act is 
directed and appointed, in the caſe of 

a Popiſh Recuſant convict, and that it 
' ſhall and may be lawful for the Court 
where any Ouare Impedit ſhall be 
hereafter depending, at. the Inſtance 
of either of the {aid Chancellors, and 
Scholars, or their Clerk, being Plain- 
tifls or Defendants in ſuch Suit, by 
Motion in open Court at their Diſcre- 
tion, to make any Rule or Order, re- 
quiring Satisfaction upon the Oath of 
ſuch Patron and his Clerk, who in the 
ſaid Suit ſhall conteſt the Right of the 
ſaid Univerſity to preſent to ſuch Be- 
nefice, or Eccleſiaſtical Living, by 
Examination of them or either of 
them in open Court, or by Commiſſi- 
on under the Seal of ſuch Court, for 
Examination of them, or either of 
them, or by Affidavit, as the ſaid Court 
ſhall find moſt proper, in order to 
the Diſcovery of any ſecret Truſt, 
Frauds, or Practices, relating to the 
ſaid Preſentation then in Queſtion ; 
5 and 
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and that ſuch Examinations ſhould 
be reduced into Writing, and ſigned 


by the Party examined for the Pur- 
poſes therein mentioned. And where- 


as the ſaid Chancellor, Maſters, and 
Scholars of the Univerſity of Cam- 


bridge, and Edmund Law their 
Clerk, Defendants in the ſaid Suit, 


have pending the ſaid Suit, moved 


our ſaid Court of Common Pleas in 


open Court, purſuant to the faid Act 
to make a Rule or Order requiring 
Satisfaction, ' upon the Oath of the 


ſaid Crosfield King the Patron, who 


in the ſaid Suit conteſts the Right of 


the ſaid Chancellor, Maſters, and 


Scholars of the Univerſity of Cam- 
bridge, to preſent to the ſaid Bene- 
fice, or Eccleſiaſtical Living, in order 
to the Diſcovery of any ſuch ſectet 


Truſt, Frauds, or Practices relating to 


the Preſentation in Queſtion ; and 
our ſaid Court upon ſuch Motion 
have made a certain Rule or Order, 


bearing Date in Trinity-Term in the 


1ith and 12th Years of our Reign, 
being in the Words following, that 


is to ſay, Crosfield King, Eſq; Exe- 


cutor of John King, againſt George 


Biſhop of Curliſie, the Chancellor, 


Maſters, and Scholars of the Univer- 


fity of Cambridge, Edmund Lam and 
51 


William 
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* William Gibbon Clerks, Friday gth 
June, Upon reading a former Rule 
made in this Cauſe the 3d Inftant, It 
is ordered that a Commiſſion do iſſue 
* under the Seal of this Court to the 
© three Prothonotaries, impowering them 
or any two of them to examine the 
© Plaintiff upon Oath, according to 
* the Tenor of .an AQ of Parlia- 
© ment made in the 12th Year of 
© the Reign of her late Majeſty Queen 
Anne, intituled, An Act fir rendering 
© more efetinal an Ad mide in the 
© Third Tear of the Reign of King 
© James the Firſt, intituled, An Act 10 


£ 
0 


© prevent and acid Dangers which 
may grow by Popiſn Recnſants; And 


© alſo of one other Att made in the firſt 
* Near of the Reign of their late Ma- 
* jeſties King William and Oneen Mary, 
* intituled, An Act to reſt in the two L- 
ö nicerſities the Preſentations of Bene- 
C 


* eefting in the Lords of Juſticiary 
© Power to inflict the ſame Puniſhment 
* againſt Feſuits, Prieſts, and otber 
© trafficking Papiſts, which the Prioy 
* Council of Scotland was impowered 
to ab, by an Act paſſed in the Parlia- 
ment of Scotland, intituled, An Ac for 
k preventing the Growth of Popery ; 

upon Interrogatories, to be exhibited 

ys 


fices belonging to Papiſts; And for 
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by the Chancellor, Maſters, and 


Scholars of the Univerſity of Cam- 
bridge, and Edmund Law their 


.Clerk, or cither of them, in order to 


the Diſcovery of any ſecret Truſt, 
Frauds, or Practices relating to the 
Preſentation to the Rectory in Que- 
ſtion; and it is further ordered, that 
the ſaid Crosfield King do from Time 
to Time attend the ſaid Prothonotaries 


at ſuch Time and Times as the ſaid Pro- 


thonotaries or any two of them ſhall 
appoint ; and it is alſo ordered that 
the ſaid Crosfield King ſhall ſign his 


Examination ſo to be taken, upon the 


Motion of Serjeant Wynne, by the 
Court. Know Y therefore that we, 


confiding in your Fidelity and prudent 
Circumſpection, have given and gran- 
ted, and by theſe Preſents do give 
and grant to you the ſaid George Cooke, 


Richard Thomſon, and Thomas Bor- 
ret, or any two of you, full Power 
and Authority to examine the ſaid 


Crosfield King upon his corporal Oath 


upon Interrogatories, to be exhibited 


by the ſaid Chancellor, Maſters, and 
Scholars of the ſaid Univerſity of 
Cambridge, and the ſaid Edmund 
Law their Clerk, or either of them, 


* in order to the Diſcovery of any ſecret 


* Truſt, Frauds, or Practices relating to 


I e 


- * , e „ n WY rin Tb”, os * n wn e“ {39% r 
, e — 8 S 1 * FPV r 5 2 a en : . — 3 
2 I £ « ' * — 1 — n N Fra 7 1 K 7 
. = r N 33 o n I 428; REED. ebb EIT 3 % 4 . 4 . : ö 
: wu . * FE, * 3 1 S 1 — „ A 2 N22 Ne m ** : , - 
73; Pol CA OSD CE CIED SL eee NS 8 C 274 N E 3 3 ” ö CG 2 
9 2 23 ; ty DONE PI AE Fo 4 7 AS 8 N N FIG 267 N ; 8 A 4 9 
761 Ce Soo "ai * | * | 
P 


3 3 . 8 l 
„ ERR EE + 8 JJ 
J. V ͤ el OO GT C6 


Muare Impedit. 369 

the Preſentation to the Rectory in Que- 

ſtion in the ſaid Suit. And we do will 

and command you the ſaid George Cooke, 

Richard Thomſon, and Thomas Bor- 

ret, that you or any two of you do ex- 

amine the ſaid Cros/ie/d King upon his 

corporal Oath, upon Interrogatories, 

to be exhibited by the ſaid Chancel- 

lor, Maſters, and Scholars of the ſaid 

Univerſity of Cambri-ge, and Ed- 

mund Law their Clerk, or either of 

them, before you or any two of you, 

in order to the Diſcovery of any ſecret 

Truſt, Frauds, or Practices relating 

to the Preſentation in Queſtion in the 

ſaid Suit; and that you do reduce in- 

to Writing the Examination of the 

faid Crosfie/d King thereupon, to be 

taken before you, or any two of you, 

and cauſe him the ſaid Crosfre/d King 

to ſign the ſame, ſo that you may have 

the ſaid Examination ſo taken and 

ſigned before our Juſtices at Veſtmin- TY 

ſter; and this you ſhallnot in any wiſe 

omit. In Witneſs whereof we have 

cauſed the Seal of our ſaid Court to = 

be put to theſe Preſents. Witneſs Sir - 

John Willes, Knt. at Weſtminſter, the by 
21ſt Day of June in the Twelfth 8 
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Recopdart tattas Loque- 
lam. 


Taylor againſt Blaxland and others, 
Mich. 3 Geo, II. 
Foley. 


83 IN Replevin. Motion to ſet aſide a Re- 
torn Habend, the Defendant in Re- 


file his Recor- 
dari at he plevin brought a 'Recordari facias Lo- 


Return, he 
muſt give No- 
tice of filing 


/öÄ—[—ddu. to ply and for want of a De- 
claration ſued out a Rezorn' habend, 
It was inſiſted upon by Serjeant Chap- 

ple for the Plaintiff, that the Defendant 
not having filed his Re. fa. lo. at the Re- 

turn, but having ſtayed until the third 
of November, he ſhould have given the 
Plaintiff Notice when he filed it. Serje- 


ant Baynes for the Defendant inſiſted that 


Notice of filing the Recordari was not 
neceſſary, but that the Plaintiff muſt take 


of the Recordari being filed at his Pe- 


ril. The Court ſaid that for the future 
if the Defendant did not file his Re- 
cordari at the Day on which it was 
returnable, he ſhould give to the 
Plaintiff's Attorney Notice of filing it. 

Anonymus. 


guelam, returnable Tes Mich. did not 
file it until the 3d of November, gave a 
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Recovertes, 371 


Anonymus. Eaſt. 7 Geo. 


* the Plaintiff brings a Recordari Proceeding 


facias Loguelam, he files it with on a Re. fa. þ. 


when b ht 
the Filacer, gives a Rule for they, Plaintiff 


Defendant to appear, and may have a or Defendant, 


Pone, Diſtringas, Oc. if the Defen- 
dant does not appear; if the Defendant 
brings a Recordari facias Loquelam, 


he alſo files it with the H7/acer, and gives 


a Rule to declare. 


| Recoveries. 


8 Mich. 9 Geo. 


Enant for Life, Remainder to the Tenant for 


Heirs of his Body, may ſuffer a Life, with 


Remainder in 
Recovery, Tail, may 


ſuffer Reco- 
. 


Hil. 7 Geo. II. Ro. 2. 


Cooke v 


„Præcipe Writ 
Jenkinſon Peten' ) Ll M ERCUR'& Entry, 
Staples gen 18 2. Febru- Oc. in a Re- 


Spooner Vouchee. darij ſuper lectione ded by ad. | 
Indentur quadri- ding the 
Parti tie ger, en dat ſeptimo die Octo- Names of 


ſeveral Pa- 
B b 2 115, riſhes. 
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Recoveries. 


bris anno ſexto Georgii Regis nunc 


ſecund inter Thomam Spooner ex prima 


parte, Johannem Staples gen' ex ſecun- 
aa parte, Wil'um Jenkinſon gen ex 
tertia parte & Wilum Fellowes, 
Armigerum ex quarta parte, fait, & 
lectione le Pracipe cum Curſitar Com 
Norf. relict & ſeparal brevium de In- 


gru, Sum, & Sera le mittimus G 
tranſcript” & affirmacon prufat Tho- 
me Spooner ordinat eſt quod le praeci- 


pe, bre de Ineru Sum' & Sea, De- 
dimus poteſtatem & return ſuperinde 


& mittimus & tranſcript” pred” emen- 


dentur addendo verba Shotteſham, St. 
Mary's Shotteſham, St. Martin's Shot- 


teſham, All Saints Shotteſham, St. 
Benedict's & Shotteſham, St. Butolph's 
juxta tenorem & effettum Tndentur 
pred” & qd' recuperatio inter partes 


pred juxta emendation pred” per fi- 
Cietur. EE 
| 9 88 Per Cur” 
Ex motion Servien' Baynes, 


7 Darby. 
Deed dated 7th Oct. 


Writ of Entry, Teſte 11th OF. return- 


able Menſ. Mich. 


Summons, returnable Ouinden Martini. 


Seiſina, returnable Ott. Hit. 
N. The Recovery had paſſed all the 
Offices except the Prothonotary's. 


Jewel 
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Thomſon. 
23 Now.” : HE Led Chancellor Recovery {uf 


came to the Bar of the fered in Court 
Court with the Purſe and Mace, and d. Cerd Chan- 


Recoveries. " "mms 


Jewel Demandant, Henzel Te- 
nant, Lord Harwicke Vouchee. 


Mich 12 Geo. II. 


cellor. 
ſuffered a Recovery as Vouchee. 28 


The King againſ} Sir Cordell Fire- 
braſs, Bart. and others. Mich. 
12 Geo. II. Ro. 215 22. 


eee 


RI T of Deceipt to reverſe a Judgment F 

Recovery ſuffered of Lands Bai, for 
held in Antient Demeſne, in the Ma- ſuffering a 
nor of Havering Atte Hoever in the Recovery of 

Lands in An- 

County of Eſex; the Defendants con- tient De- 
feſs the Action, the King's Attorney mene. 
General enters a Remitritur dampna on 


the Roll. Serjeant Compns for the 


King moves for Judgment. Rule for 


Judgment nie carſa, which was made 
ablolute on Affidavit of Service, no 


Cauſe being ſhewn. 
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No Coſts on a 
Repleader. 


Repleader. 


The King againſt Comyns. 
Mich. 3 Geo II. 


TP HE like Cafe. 


| Repleader, 


Noble againſt Lancaſter. 
Eaſt. 8 Geo. II. 
N Action of Trozer was brought, 
and the Defendant pleaded Now 


Aſumpſit ; upon this miſtaken Plea the 


Action was tried, and a Verdict given 
for the Plaintiff; the Verdict was af- 


terwards ſet aſide, and a Repleader gran- 


ted; the Defendant would not replead, 
but ſuffered Judgment to go by Default; 
whereupon a Writ of Inquiry was ex- 
ecuted, and the Queſtion was, whether 


the Prothonotary ſhould allow any 


Coſts for the miſtaken Proceedings. 


Cur, There can be no Coſts on a Re- 


pleader, becauſe there are Miſtakes on 


Replevin. 
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| Replevin; 


Whitaker againſt Whitw-orth and 
others. Mich. 5 Geo. II. 


N Replevin Serjeant Hawkins moved No Need to 
1 to ſet aſide a Non Pros for Want of © for a Pe 
calling for a Declaration, denied, and Arteria. 
ſaid there was no Need of calling for 


a Declaration. 


Anonymus. Trin. 10 Geo. II. 


& Writ of ſecond Deliverance is in Writ of fecond 


A the Nature of a Superſedeas to aPclverance a 
| . . HPDEXY JE 
Retorn' habend”, if brought before the v 2 
Retorn habend is executed. Not ſo Habend. 


after an Inquiry Heri facias or Elegit. 


Reſcue, 


The King againſs Tyrrel and 
others. Trin. 6 & 7 Geo. II. 
Cooke. 
O'TION to ſet a ſmall Fine on Reſeuers ad- 
the Defendants whom the She- nitted to Bail, 
riff had returned to be Reſcuers. 'The 
Court faid they could not ſet a Fine 
till after the Trial of the Action brought 


by the Defendants againſt the Sheriff 
Bb 4 or 


Scire kacias. 
for a falſe Return, but they would admit 


them to Bail, which was done accor- 
dingly. 


Scire kacias. 


Compton againſ} Leeds, Admini- 
ſtrator. Mich. 13 Geo. 
3 18 Nov. A Writ of Inquiry was exe- 
 fendant died cuted ; before final Judg- 
after Inquiry ment the Defendant died, the Plaintiff 
— ſued out a Sire facias againſt Leeds 
Judgment. his Adminiſtrator, upon the Statute 8 G 
9 N. z. c. g. toſhew Cauſe why Execu- 


tion of the Damages aſſeſſed ſhould 


not be had out of the Aſſets; the De- 


fendant, the Adminiſtrator, demurred 
to the Scire facias as not being within 
the Statute, it reſtraining Scire facias's 
to Inquiries only, but agreed per rotam 
Curiam the Scire facias is well ſued 
out. Judgment for the Plaintiff, Pen- 


gelly for the Plaintiff; J/bitaker for the 
po 


Simpſon 
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_ Scire kacias. 377 


Simpſon againſt Grey & ux. 


Borr ct. . 

HE Plaintiff took out Execution Judgment of 
; on a Judgment of above a Year's above a Year 
; , Jo ok f ſtanding muſt 
ö ſtanding without reviving it by ire be revived by 
f facias, It was inſiſted for the Plaintiff Scire facias, 


that he had been hindred from taking 3 
out Execution by an Injunction out of by an Injunc- 
Chancery. Booth v. Booth. Salk. The fo ont * 
Court diſcharged the Execution becauſe 
the Judgment was not revived by Scire 
facias, and ſaid the Plaintiff might have 
revived his Judgment by Scire facias 
without Breach of the Injunction. 
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Price and Selby againſt Lewis and 
others. Hil. 8 Geo. II. 
Cube: 5 
Cre facias againſt Bail, Plea in A- No Need of 
Weg gu, becauſe there were not 15 8 - 
| Fiſteen Days between the Teſte and u 0x 
5 : 'and R 
Return of the Writ of Scire faci-of Salbe far 
as. Demurrer and Joinder. Judic. cia. 
pro Quer quod Def. reſpondeat ulte- 
rius. Per Cur, There need not be 15 
Days between the Teſte and Return of 
each Writ of Scire facias; if there be 
15 Days 


iter tag r 
eee eee 


Scire facias. 
15 Days between the 'Feſte of the 


firſt and the Return of the ſecond, it is 


ſufficient. 


Heney acainſ W rhitebead, 


mien 5 Geo IL 
' 
 Scire facias N the Treaſury Chamber. The 
N before L Plaintiff moved to quaſh his own 
Plea, without Hire facias, which was oppoſed by 
Cas. the Defendant, unleſs the Plaintiff would 
pay Coſts; and the Defendant alledged 


that he had entered an Appearance, 


and thereby been put to Colts, and ſaid 


that in all Diſcontinuances, although 
only of a Writ, Coſts were paid. Ad- 
judged that Coſts ſhould not be paid, 
and that the Practice was that Colts 


were nevewpaid in Proceedings upon a 
Scire facias until a Declaration was 


delivered and the Defendant had plea- 
ded. 


Pool againſt Broadfield and his 
Bail. Mich. 8 Geo. II. 
Thomſon. 


No Caſts on OO Pin Chapple on Behalf of the 
* Plaintiff moved to quaſh the Hire 


before Plea. facias. Serjeant Eyre for the Defen- 
dant inſiſted that the Plaintiff ſhould pay 


Colts 
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Scire fiert Inquirv. 379 

Coſts, for that the Defendant had been 
put to Coſts; he had attended Judge 
Denton upon the Plaintiff's Summons to 
ſnew Cauſe why the Sire facias ſhould. 
not be amended, and had alſo entered 
an Appearance. Cur, No Coſts is to 
be paid on quaſhing a Sczre facias un- 

til after the Defendant has pleaded, 


|  Scire fiert Inquiry. 


Copley againſt Delany. 
Eaſt. 1 Geo. II. 


eee. reer — Nm *. * 
4 . I * 1 0 Ry 


| Scire fer 1 Tnquir 7 ſet aſide with Notice to be 
Coſts for Want of Notice, and ru- Sven of ere. 


8 Oe. 
led that for the future Notice ſhould 857% vi 
Swen. N Inquiry. 
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Tilney againſt Watſon. 
Mich. 14 Geo. II. 


T homſon. . 3 

TELD per Cur that the Plaintiff is 1 A * 
obliged to give Notice of execu- y ß 

ting a Writ of Scire fieri Inquiry. Dra- 
per for the Plaintiff; Bootlè for the De- 
fendant. po 


Serjeants.. 


Serjeant at 
Law ſuable 
by Original 
only. 


Serjeants. 


Swaine againſt Girdler Serjeant at 


Law. Trin. 7 & 8 Geo. II. 
A 
TE Plaintiff filed a Bill againſt 


Serjeant Giraler in an Action of 
Treſpaſs on the Caſe for Work done, 


Money laid out, Gc. the Defendant 


pleaded in Abatement that he was ſu- 


able only by Original and not by Bill; 
the Plaintiff demurred, and the Defen- 


dant joined in Demurrer. Cur, The 


the Plaintiff. Baker v. Ne un 
Cler Pronot Tempeſt, Mich. 10 M. z. 
Ro. 3 60. in Point. 


Bill muſt abate, Serjeants at Law in 


reſpect of their Privilege are like unto 
Prothonotaries Clerks and Judges 
Clerks, neither of them being bound to 


a perſonal Attendance (as Attornies are) 
and therefore are to be ſued by Original 
only. Judgment quod billa caſſetur. 
Hawkins for the Defendant ; Eyre for 


Sheriffs. 
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Arne againſt Neeler. 
Mich. 9 Geo II. 


Cooke. 


AN Antechivent was oranted againſt Attachment 
Mr. Benſon for not returning a gud one 


Writ ; upon . of Service of the 2 285 as 


Under-Sheriff 
Rule upon Mr. Benſon, he acting as Un- for not re- 


der-Sheriff. It was objected that he was turning a 


not the Under-Sheriff. Cur”, He acts 5 


as ſuch, and that is ſufficient, for it is 
difficult to know who is the real Un- 
der-Sheriff. Preſent Forreſcue and 
Reeve ; abſent tyre Chief Juſtice and 


Denton. © 


Maurice Eſq; againſt Griffith. 
Hill. 12 Geo. II. 
Thomſon. N 


8 Skynner moved for an At- Motion for 


tachment againſt the Sheriff of Me- attachment 
againſt A 


rionethfhire for not returning a Teffa- Welt Sheriff 


tum Capias ad Satisfaciendum. Cur, for not return 


Let the Sheriff ſhew Cauſe. ing a Writ, 


Anonymus. 
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Sland er. 


Anonymus. Eaſt 13 Anne, 


Grit ofa P ſeveral Words be ſpoken at one 
Words Actio- Þ Time, fome of them ende, and 
e not, although intire Damages be 
tire Damages, given, the Verdict will be good, becauſe 
3 it ſhall be intended that the Damages 
ſhall © 

be good. Were given for the Words that were 
aaa4ctionable; but if the Words were ſpo- 
ken at ſeveral Times, and ſome of them 
are not actionable, and intire Damages 
are * then it is bad. 


smith EDO Is, 
_ Eaſt, 8 Geo. II. 


Borrer. Fo 
Judgment ar- CT 1 0 N for Words, there Were 
reſted in Slan- ſeveral Sets of Word: laid; Ver- 


" hs. fans of 
the Words dict for the Plaintiff, and general Da- 


being not Ac- mages: The Court held ſome of the 
pom - Words not actionable, and therefore 
mages given. Judgment was arreſted. Motion for a 


Lenire facias de novo. 


4 | Smith 
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Smith againſt Richardſon. 
Mich. 11 Geo. II. 


import a ge- 


{ X Plaintiff with ſtealing the Defen- neral G 


dant's Small Beer; on Trial at Oxford of Felony, the 
before Baron Forteſcue, the Judge gave Truth of them 


: can't be given 
the Defendant leave to Examine Wit- in 7 | 


neſſes to prove the Occaſion of the Words, 4 ns ro 
the Defendant offered to prove that the here a ©. 


where a parti- 


Words ſpoken were true, which Proof cular Charge 


was refuſed, it amounting to a Charge it may. 

JC >; ns 
Skynner, 'The Defendant ſhould have 

been allowed to give this Evidence up- 


on the General Iſſue, 1 Sd. 151. Drake 
v. Beere, the Malice and Falſity of the 
Words is the Giſt of the Action, Min- 


penny v. Cowary, B. R. Sitting after 
Mich. Term 1713, before Parker C. J. 


Words ſaid of a Tradeſman, that he was 
a Soldier, and entered in the Guards. 


Cro. Fac. 90, 91. the Truth of the Words 


Was only in Mitigation of Damages, 


1 Sid. 236, Beckford againſt Clarke. 
Eyre contra, Nothing ought to be gi- 


ven in Evidence on the General Iſſue 


that amounts to a Juſtification, 1 nf. 
183. Trials per Pais 202. 2 Led. 81. 


i Salk. 287. Iatſon againſt Sparks, 


Shynner 


CTION for Words, charging the Where Words | 
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Slander. 

Skynner 321. Hob. 168, 174, 175. 
Stukely, v. Butler, 1 Rolls Abr. 87. 
Cur' adviſar. © 

Capital, We will adviſe with all the 
Judges. 

Denton, Inquire into the Caſe Gery 
v. Harding before Raymond C. J. at 
the Sittings in Middleſex, Hil. 12 Geo. 
1. Defendant in an Action for Words, 
admitted to give the 'Truth of them in 

Evidence in Mitigation of Damages. 
 Forteſcue, Biſhop of Salisbury againſt 
Na; An Action was brought for ſay- 
ing the Plaintiff preach'd Lies in the 

Pulpit; the Defendant's Counſel offered 
to prove the Truth of the Words in Mi- 

tigation of Damages. Macclesfield C. 
J. refufed to let them, and threaten d 
to commit the Counſel. | 

Friday 11th of November the Jud; ges 
met, and all agreed that where the 
« Words import a general Charge of Fe- 

lony, it ought not to be given in Evi- 
dence in Miigation of Damages. 

Eight of the Judges were of Opinion 
that where the Words import a particu- 
lar Charge, it may be given in Evi- 
dence. Smith v. Harriſon. 13 M. z. 


Cary v. Harding. Hil. 12 Geo. 
Four contra. 


Bias, his Wife, and Goodfleſh 
againſÞ Lyel. Trin. 10 Geo, II. 
Thomſon. = „111 Proceedings 
H Reſpaſs upon the Caſe; Motion Þy Summons | 
1 that Proceedings might be ſtay- _ roy | 
ed, for that the Plaintiff had proceed- common Per- 
ed by Summons and Diſtringas. Rule = _ 
to ſhew Cauſe, The Queſtion was, 
whether the Statutes for preventing fri- 
volous and vexatious Arreſts did not 
take away this Method of proceeding as 
againſt common Perſons; in Mich. Term 
11 Geo. 2. the Rule was diſcharged: 
Draper for the Plaintiff ; Cyrbet and 
Hayward for the Defendant: — 


Cc 


Time. 


— Eafter 8 Geo. II. 


' When Com- HEN by Articles Time is li- 

patation by mited by Months, the Com- 

Lunar Months putation muſt be by Limar Months at 

28 Days to a Month, and not by Kalen- 
ow Months. 


Er eſpaſs. 


Preſton againſ Foſter: 
Mich. 13 Geo. 


Where the "HE Lord of a Manor can't main- 


1 tain an Action of Treſpaſs againſt 


m__ his Tenant unleſs he be a Copyholder or 


pak againſt Tenant at Will; if he be a cuſtomary 


au Tent. Tenant, and ſet forth the Cuſtom, the 


Lord can't maintain the Action of Treſ- 
paſs, but the Court muſt be ſuppoſed 
to be a Stranger to the "Tenant's being 
a cuſtomary Tenant, unleſs he ſet it 
out himſelf. 
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Nicholſon againſt Colliſon. 

3 Mich. 13 Geo. . 
THE Defendant was a practiſing Eight Days 
I. Attorney, had Chambers in Oli * So 3 
ford's Im, and a Houſe above 40 Miles Defendant” 
from London; only 12 Days Notice an Attorney 
of Trial were given. Motion to ſet ber ib cham 
aſide the Verdict for inſufficient Notice. ford'sInn, and 
On ſhewing Caufe agreed per totam ' Houle above. 
Curiam, that Notice to the Defendant's fenden 
Agent, or at his Chambers, was ſuffi- 
cient, and therefore Eight Days No- 
tice was ſufficient; the Rule to ſhew 
Cauſe was diſcharged. 4 


Whitehead againſt Dinely Goodere. 
= EL 5 Geo. 11; 

E „„ . 8 

ULE to ſhew Cauſe why the 14 Days Ne. 
IX Verdict ſhould not be ſet aſide for th. of Tral 
want of 14 Days Notice of Trial, the dant in Town 
Defendant living at Charlton in the when arreſted, 
County of Iorceſter. Darnal for the 1 
Defendant ; Eyre for the Plaintiff ſaid, 
the Defendant was arreſted in Town, 
and was in Town Nine Days after the 
Notice of 'Trial, but went away before 
7 + 3p the 


þ 4 


3 Trial. 
the Trial prout Affidavit. Cur”, (Chief 


Juſtice abſent), Let the Rule be abſo- 
lute, 


| Gorman wad Boyle, Bly; 
| Mich. 8 Geo. II. 


Cooke. 
14 Dy Lo 8 jeant Chapple moved that the 


the Defendant Y Verdict might be fet afide, becauſe 
liviig in Ire. only Eight Dye Notice of Trial was 
_ given, and the Defendant lived in Jre- 
lau; the Defendant had made no De- 

fence at the Trial. Rule to ſnew 

Cauſe. Eyre for the Plaintiff, ſaid that 

the Defendant had no ſettled Habita- 

tion, was in Town three Months lodg- 

ing at a Bagnio, tho' he is now A- 

broad. Cur, The Plaintiff ſhould have 

given 14 Days Notice of 'Trial ; the 

Rule muſt be abſolute. 


Swale an Attorney ! Leaver: 


„ Mick 9 Geo. II. 
On T rial by Thomſon. 


{ 7 D of F | 1 . 
Kaan mat 17 Nov. QErjeant 8 moved that 
give 14 Days the Nonſuit at Ni Prius 


gr ext lag might be ſet aſide, the Plaintiff not ap- 


tiff would pearing at the Trial, becauſe the De- 
have been fendant who lived in Nottinghamſhire, 
bound to give 


the fame No- and carried the Cauſe to Trial by Pro- 
tice. 5 viſo 


Trial. 
viſo in London, had given but Eight 


Days Notice of Trial, when he ſhould 


have given 14 Days Notice of Trial. 
But though the Plaintiff moved on the 
Return of the Habeas Cyrpora. The 


Court (Chief Fuſtice abſent) would 


not receive his Motion, becauſe he had 
ſuffered himſelf to be Nonſuit, and was 
out of Court. . 

18 Nov. Serjeant Eyre moved this 
Matter a- new, and inſiſted that the De- 


fendant was as much bound to give 


the ſame Notice of Trial by Proviſo, 


as the Plaintiff would have been, in Caſe 


he had proceeded to 'Trial, and if fo 
this Notice given by the Defendant was 
Irregular, and an irregular Notice was 
no Notice, and the Plaintiff not bound 
to appear at the Trial. He alſo inſiſted 
that if the Plaintiff had appeared, 


and ſtood a Verdict, the Appearance 


would have been deemed ſuch a De- 
fence as to have prevented the Plain- 
tiff from taking Advantage of the in- 


ſufficient Notice, and the ſame. Obje- 
_ Ction might be made if there had been 


no Notice, that though the Plaintiff was 


out of Court at Nit Prius, he had 


the Day in Bank here, ig. the Day 
of the Return of the Habeas Corpora. 


Cur, Take a Rule for the Defendant to 


ſnew Cauſe. Serj. I/right ſhewed Cauſe, 
CE 3. a0 
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Short Notice 4 


Trial. 


and alledged that the Plaintiff was an 


Attorney, and lived in Sraple's Inn; 
therefore the Reaſon of the Rule did 
not extend to him, and Eight Days 


Notice was ſufficient. Cur, An irre- 


gular Notice is no Notice, the Defen- 


dant ought to have given 14 Days No- 


tice of Trial, the Plaintiff was not 
bound to appear at the Trial on the 
Eight Days Notice ; therefore let the 
Rule be abſolute. | 


Hood againft Darby. 
Eaſt. 3 Geo. II. 


AOTION to ſet aſide a Verdict, 
the Defendant's Attorney having 


no Notice of Trial till after the Aſſizes 


at Dorcheſter were begun. On ſhew- 


ing Cauſe it appeared that the Defen- 


dant's Agent in Town had applied to 
the Plaintiff's Agent for Leave to amend 
his Plea, and thereupon conſented te 
take ſhort Notice of Trial ; and it 
likewiſe appeared that two Days No- 
tice of Trial had been given to the De- 
ſendant's Agent. A Queſtion then aroſe 
what was ſhort Notice of Trial, and 
upon the Certificate of Sir George Cooke 
and Mr. Borret, Prothonotaries, that 
two Days Notice was ſufficient, it be- 


ing ſo in Caſes of Countermands. 


Price, 


Price, Denton, and Forteſcue, Juſtices, 
(Chief Fuſtice, and Foley Prothonotary, 
being abſent) diſcharged the Rule for 
ſhewing Cauſe; but the Defendant of- 
fering to pay Coſts, the Court let him 
in to try the Cauſe de novo upon Pay- 
ment of Coſts. Eyre for the Plaintiff; 
Chapple for the Defendant. 


Buckſon againit Pellow. 
mien Ges. IL 

ante... e 

HERE a whole Term's No-one 

tice of Trial is to be given, it tice of Trial, 

muſt be given before the Eſſoin- Day of it mult be gi- 


the Term. Chapple for the Defendant ; Pain: * 


yr e for the Plaintiff. | 8 | "+... the Term. 


Geale again} Chapman, 

__-, "Eaſter, 6 Geo. II. 

T homſon. _ OS 
OTION to ſet aſide a Verdict Notice of 
for inſufficient Notice of 'Trial, Trial, a Pro- 


WET 1 : ith. 
there having been no Proceeding for "8, wit 


in the Year. 


a Year after Iſſue joined; the Defen- 
dant had made no Defence at the Trial ; 
Rule to ſhew Cauſe ; the Plaintiff ſaid 
Notice of Trial was given the Aſſizes 
before, which was a Proceeding, and 

r the 
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392 Trial: 
the Defendant was ready and might 
have made a Defence if he would, but 


thought fit to lay by, that this Action 


was only for a Treſpaſs in entering on 
a Wharf, and the Right was no Way 
determined by this Verdict; the Defen- 
dant offered to pay Coſts, and ſaid the 
Damages were extravagant. But the 
Court ſaid this would introduce Delay, 
and ſeemed to be a Contrivance to get 
over the Aſſizes, and therefore diſchar- 
ged the Rule for ſhewing Cauſe. yre 
or the Defendant; Darnal for the 
Plaintiff. 1 = 


| Coates againſt Hammond. 
Eaſt. 13 Geo. II. 


Whether a FSSUE joined in Hilary Term 1738, 
whole Term's 5 : f Tri . 
Notice of Tri. 1 and Notice of Trial given on the 


al ſhould not 8th of February in that Term, which 


be given 


where there Notice was afterwards countermanded ; 


have been no the Plaintiff gave new Notice of Trial 
Proceedings on the 26th of January 1739, and pro- 


for three 


Terms" ceeded to Trial at the laſt Aſſizes; the 
1 255 Defendant moved that the Verdict might 
be ſet aſide, inſiſting that the laſt No- 
tice ought ta have been given before 


the Eſſoin-Day of Hilary Term. The 


Practice appearing to be doubtful, the 


Court ordered that the Verdict ſhould 
be ſet aſide, but that the Coſts ſhould 
Bo =. attend 
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Trial. 393 
attend the Event of the Suit. Burnet 
for the Plaintiff ; Booze for the Defen- 
dant. N. The Rule of Eaſt. 13 Geo. 
2, was made on this Occaſion. 


Powey againſt Walker. 
Mich. 4 Geo. II. 


WE Queſtion was, whether No- Notice of Tr: 
tice of Trial could be counter- al may be 


manded when the Record was made a . wo re 


ed, tho' Re- 


Remanet, and agreed it could be coun- cord made a | 


termanded, . Re manet. 


Goodright, Leſſee of Hawkey, 


againſt Hoblyn. Mich. 8 Geo. II. 


 Borret. 


3 : : ; of Notice of 
Notice of Trial was given in Town, J 


0 


E HNamend for Lands in Cornwall Countermand 
8 a Trial may 
and a Witneſs Was ſent trom London ; be given in 


the Plaintiff gave a Countermand of the SET. 


Notice of Trial in the Country three fore the Com- 


Days before the Commiſſion-Day. The miſſion-Day. 
Witneſs went as far as Exeter beforc 
he heard of the Countermand. On a 
Motion for Coſts for not procceding to 
Trial according to Notice, the Que- 


ſtion was, whether the Countermand 


ſhould not have been given in Town? 
Eyre for the Deſendant ; Beſſeld for 
| 8 the 
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394 Trial. 
the Plaintiff. Cur Adviſar. In Eafter 
following; the Court were unanimouſly 

of Opinion that the Defendant was not 
intitled to Coſts, and ſaid that Coun- 
termands and Notices of executing 

Writs of Inquiry, may be given in the 
County, but Notice of 'Trial muſt be 

given in Town, and that the Counter- 

mand would have been good, if it had 


been given but two Days before the 
Commiſſion-Day. 


Smith the Younger againſt Hoff. 
CCF 

Smith. 5 

1 Og IWright moved to ſet aſide a 

manded and \_) Verdict, the Plaintiff gave Notice 

continued No. Of Trial for the firſt Sitting within 

the ſame No- 5 

tice contradic- Term, then gave Notice that he coun- 

tory, Verdict termanded the Notice of Trial for the 

let alde. firſt Sitting, and continued it to the ſe- 

cond Sitting, tried the Cauſe and had a 

Verdict, the Defendant making no De- 

| fence at the Trial, Cyr, You cannot 

countermand and continue in the ſame 

Notice, they are Contradictions; the 

Verdict muſt be fet aſide. Agar for 

the Plaintiff, 18 


Stafford 


Trial. 


Stafford againſt Thompſon. 
Mich. 14 Geo. II. 
Thomſon. 


Erjeant Bootle moved that the De- Notice 1 
dnt might be allowed Colts, To ae 
becauſe the Plaintiff did not proceed to manded on 
Trial purſuant to Notice. The Action OY 
was laid in London, and the Defen-* 
dant's Witneſſes who lived in Lincolu- 
ſhire were brought up to Town on the 
Plaintiff's Notice of Trial. Ruleto ſhew 4 
Cauſe. Serjeant Skynner for the Plain- i 
tiff; Notice of Trial was given for the — 
Monday, and countermanded on the | 


Saturda ay ; ; the Queſtion was, whether 


this was a good Countermand * 2 Thom- i 
ſon, Prothonotary, was poſitive that | 
it was a good Countermand ; Choke ir 
and Borret, Prothonotaries, abſent ; ; i 

| | 


Paramor and Barnes, Secondaries, 
were of a contrary Opinion; Forhergill 
Secondary was doubtful. Cur”, We will 
conſider of it. The next Day the three 
Prothonotaries were in Court, and were | 
unanimous in Opinion, that it was good — 
Countermand ; the Secondaries as before. 
Several Attornies who were in Court 1 
were asked their Opinions, and they all i 
declared the Notice of Trial was well N 
coun- fi 


3 96 25 Trial. 
countermanded. Cur, Let the Rule be 
diſchar ged. | 


Boyce againft Twiſt and others. 
Trin. 6 & 7 Geo. II. 
e CY R, Continuing Notice of Trial 
tinded but from one Sitting to another is like 
once. {ſhort Notice, and Notice cannot be 
continued above once, much leſs from 
the laſt Sitting to the next Term, which 
is above Eight Days. It is all one 
Whether the Plaintiff ſays, J give you 
Notice, or, I continue my Notice, pro- 
vided there be full Eight Days Notice. 


Hi ggins _ again8t Steward, 
Foley. 5 


moms ty ELD per totam Curiam, That 
dant when his 1 Notice of Trial, Or of executing 


Attorney is a Writ of Inquiry, given to the De- 
Kaon, s bad fendant when his Attorney is known, is 
not good Notice; but that when the 
Defendant's Attorney is not known, 
Notice of Trial or of executing a Writ 
of Inquiry may be given to the Deſen- 
dant himſelf. N 


Williams 


Trial. 


Williams againF} Jones. 
FPaſt. 7 Geo. II. 


Cho be. | | 
A C'TTION of Aſſault and Batte- Defendant 


[A ry, Plea Son Aſſault Demeſue; Cg by Fro 
Replication de Injuria ſua propria viſo, before 
and Iflue thereupon joined in laſt? pwn {Lupe 4 
Michaclmas Term. The Plaintiff gave en 
Notice of Trial for the Sitting after = | 
Michaelmas Term; countermanded and i 
gave freſh Notice for the ſecond Sit- 1 
ting in Hilary Term, and countermand- ; 
ed that Notice; whereupon the Defen- . 
dant gave a Rule to enter the Iſſue, and 
went to Trial by Proviſo at the Sitting | 
after Hilary Term; the Plaintiff not ap- 1 } 
pearing at the Trial was nonſuited, and j 
now Chapple and Eyre for the Plaintiff j 


moved that the Nonſuit might beſet aſide, i 
ſuggeſting that the Defendant could. not 
regularly try the Cauſe by Proviſo till 
Eaſter Term. Darnal for the Defen- 
dant. The Court over- ruled this Objec- 
tion; then the Plaintiff prayed that the 


Nonſuit might be ſet aſide on Payment ” 
of Coſts. Gur” The Iſſue lay upon the - 
Defendant, and his Witneſſes have been l 
examined at the Trial, beſides the Cauſe # 
is gone by the Non Pros, if the Plain. i 

Fs ti 1 


Did eter 


for twoTerms 


Ariat. 


tiff had appeared at the Trial, and 4 


Verdict had been found againſt him, 


this might have been ſet aſide if there 
had been any Irregularity. 


Deighton againſt Ellis. 
Mich. 12 Geo. I. 
BVorret. | N35 | 
zd Nov. JI ULE to ſhew Cauſe why 
| a Trial ſhould not be put 
off till Eafter Term next. 6th of No- 


cember made abſolute. Branthwayte 


for the Plaintiff ; Whitaker for the De- 
fendant. r 


Trial put off 
two Terms. 


Williams Kant F tench. 
Trin. 2 Geo. II. 
Cooke. 
RULE was 9902 in n _Pafter- 


Term laſt, for the Plaintiff to 
ſhew Cauſe this Term, why the Trial 


ſhould not be put off till ichaelmas 


Term next ; the Caſe of Deighton v. 


Ellis was cited, whereupon the Court 
made the Rule abſolute, but upon the 


Peril of Coſts, if further Time ſhould 
de deſired. 


d 


Stratford 


Stratford againſt Marſhal. 
| Eaſt. 8 Geo. II. 


Borret. 1 5 | 
"Erjeant Hawkins moved that the Trial put off 
Trial in this Cauſe might be put enters 
off till next Michaetmas Term, upon an 
Affidavit that a material Witneſs was 

gone to Sea, and not expected in Eng- 

land till Auguſt next. Rule to ſhew 

Cauſe. Skynner for the Plaintiff inſiſted, 

that the Trial ought not to be put off 

for above one Term, and that if there 

ſhould be Occaſion the Defendant might 

then apply again. Cur, It is ſworn 

that the Witneſs is not expected home 

till next August; therefore let the Rule 

be abſolute. 


Roberts againſ} Downes an Attor- 
-  - = ney; Eaft. 7 Geo. Il. 
. „ 
Ne TICE of Trial was given for Motion to put 
Tueſday the 14th of May. On off 1 
Monday the 13th of May Serjeant ;,,, Days? . 
Urlin moved that the Trial might be fore the Trial. 
put off. The Court made a. Rule to 
ſhew Cauſe the next Day, but declared 
that for the future they would not re- 
celve any Motion for putting off a Tri- 
al, unleſs it was made at the leaſt two 
Days 


Trial. 


Days belts the intended Day of Tri- 
al. Serjeant Wright for the Plaintiff: 
On ſhewing Cauſe it appeared that the 
Defendant had given Notice of ſetting 


off a Debt, and that the Witnefs who 
was. Tarn, to be abſent was material as 


to that Point only: Cur, That is a 
collateral Defence, no Trial as yet has 


been put off upon that Account; the 


Rule mult be diſcharged. 


Selon Sgairſi Chartibetlayne: 
Trin. 11 & 12 Geo. II. 
Cooke. 


TOtice of Trial foe the Thuſday ; : 
Serjeant Comyns on the Wedneſ- 


Motion to put 
ef a Trial 
Mould be at 


teat two Days ay moved that the Trial might be 


before the Da 
of Trial, Put off. Cur, Your Application comes 


too late; you ſhould have come at 
leaſt two Days before the Day for 'Tri- 
al, the Defendant had Eight Days No- 
tice of 'T rial. No Rule. 


Martindale againſ? Shipman. 
Hil. 12 Geo. IE 


Thomſon. 
Mey Lo Nut of Trial for T burſday ; ; the 
de made two Defendant's Agent received a Let- 


Days before 
oY of der by Monday's Poſt, that a material 


3 2 8 Witneſs 
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Trial. | | 

| Witneſs was taken ill at Nottingham; 1 
he gave Notice on the Tueſ4ay, and mo- | 

ved on the Wedneſday that the Trial . — 

might be put off; Eyre for the Defen- | 
dant. Rule to ſhew Cauſe. Skynner q 

for the Plaintiff. Cur, It is the Prac- i 

tice of this Court- that no Motions 1 

of this Kind ſhall be received, unleſs i 

made two Days before the Day ap- = 

pointed for the Trial, we cannot diſ- | 

penſe with it, unleſs ſome extraordina- 4 
ry Emergency makes it neceſſary; in \ 
this Caſe on the Defendants own ſhew- | 


ing, he might have given Notice on 
the Monday after the Poſt came in, 
and moved it on the Tueſday. The 


Carter againſt Uppington. TT, | 
Mich. 7 Geo. II. | 
OTION to put off a Trial for Affdavit of ; 
want of a material Witneſs ; a Want of Y 


third Perſon made Affidavit that he was mega! 4" 


acquainted with the Nature of the ting off a Tri- 
Cauſe, and that A. B. was a material al ſhould be 


Witneſs for the Defendant. The 22.27 9 | 
Court refuſed to put off the Trial be- . | 
cauſe the Defendant himſelf did not | 
ſwear that A. B. was a material Wit- | 


neſs, 


D d Eyre 
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Of patting off 


Want of a ma- 


terial Witnes, material Witneſs ; the Affidavit muſt ſer 


40 Trial: 

Eyre A — 
„„ » 7 Geo. II. 
Coole. . 
HEN a Motion is made to 
put off a Trial for want of a 


a Trial for 


out an Expectation of the Witneſs's 
returning by ſuch a Time, the Defen- 
dant himſelf muſt ſwear the Witneſs is 


material (abſolutely) and without whoſe | 
Teſtimony he cannot fafely proceed 
to Trial, as he is informed and be- 


lieves. When a Witneſs has a ſettled 
Reſidence Abroad, the Court will not 


put off the Trial, becauſe there is no 


e of his coming at all; but 
if the Witneſs ſhould write hither, and 
promiſe to come over in a reaſonable 
Time, the Court might conſider of it. 


Goſtwick, Eſq; againſt Throgmor- 
deen, kim. 10 Ge, i. 
Thomſon. . 


Trial put of QC Erjeant Draper moved that the 


for want ofa \_) Trial might be put off, the Rea- 


_— Wit- ſon was, a material Witneſs was obli- 


ged to go to Briſtol Fair, and had ſet- 


tled and appointed ſeveral People to 
meet 
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meet him as uſual at Ka annual Fair. 
Rule to ſhew Cauſe. Serjeant Urlin 


for the Plaintiff, Gur”, Let the Rule 
be abſolute. 


Truby ag ainft Nichols. The Same 
aca mm Trin. 6 K 7 
Geo. II. 


Coke. : 
CTION for worde Motion to 31 


put off the Trial upon the com- a Tl 15 | 
mon Afﬀidavit ; the Court thought n ae wy 
_ unreaſonable to put off the Trial ST.” 
Action for Words (though never knew | 
the Diſtinction which the Chief Juſtice | 
ſtarted between Actions for Words 
and other Actions) becauſe it did not 
appear by the Affidavit that the Witneſs 
Was in Company, neither did it ſet out 
the Nature of his Evidence, which 
| might have induced the Court to have 
KF conſidered it further, and therefore the 
Court denied the Motion. Eyré for 
: 2 Plaintiff; 2 for the Defen- 1 
; ant. 1 


111 Bud 


* 
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. 
wal d 
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1855 


Trial in Slan- 
der put off. 


to Trial, at 
Diſcretion. 


Trial. 


Bud against Milward. 
. Blk 10 Geo IL- 
T homſon. _ 


\ C'TION for ſcandalous Words; 


{ A the Defendant moved on an Af- 
fidavit of the Abſence of a material 
Witneſs, that the Trial might be put 
off. Rule to ſhew Cauſe. Chapple 


for the Defendant ; Eyre and Agar for 


the Plaintiff objected, that it did not 


appear that the Witneſs was preſent 
when the Words were ſpoken, and ci- 
ted the Caſe of Truby againſt Nichols, 


and Truby againſt Gardiner. Trin. 6 


@* 7 Geo. 2. The Court gave their O- 
_ pinion ſeriatim, and made the Rule 


abſolute nothithſtanding this Caſe, ſay- 
ing, that there was no Reaſon to en- 


courage theſe Actions more, nor indeed 


ſo much as other Actions. 


Anonymus. Mich. 4 Geo. 


Prothonotary A GREED by the Judges in the 
may tax Coll A "Treaſury, that the Prothonotary 
for not going 


may tax Coſts for not going on to Tri- 
al at Diſcretion. 


Reading 


APR ee Wer- 3 a . 


Cho bee. 


Reading againſt Grafton. 
Mich. 13 Geo. I. 


HE Tudges were moved in the Both Plaintiff 


1 Treaſury for their Directions to and Deſendant 
gave Notice 


the Prothonotary in taxing Coſts both of Trial, nei- 
for the Plaintiff and Defendant for not ther went to 
going on to Trial; the Caſe was this, the * = 
Defendant gave Notice of Trial by Pro- Cots. 
viſo, the Plaintiff alſo gave Notice of 

Trial, neither went on to Trial or coun- 
termanded, and both got Rules for 


Coſts for not going on to Trial. Sir 


Ctorge Choke Prothonotary doubted, 


whether both were intitled to Coſts ; 
and the Judges were of Opinion that 
as both Sides gave Notice of Trial, fo 
ſo likewiſe both Sides were intitled to 
Colts for not going on to Trial. 


Walter againſ} Packer. 
Mich. 2 Geo. II. 
Cooke. 5 


HE Court was moved for the Defendant a 

- Prothonotary to allow the Plain- 44 ob 
tiff his Coſts for the Defendant's not Colts fbr not 
going on to Trial, purſuant to Notice. going on 5 
The Defendant had given Notice of ate Notice 
D d 3 Trial by Proviſo. 


f 
| 
' 

iv 
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|: 
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tice paid. 


406 Trial. 
Trial by Proviſo, but neither tried the 
Cauſe, nor countermanded the Notice. 
The Doubt was, whether the Defen- 


dant being a Pauper ſhould pay any 
Coſts; the Court ſaid it was merely 
diſcretional in them to oblige him to 


pay Coſts or diſpauper him; the King's 


Bench had diſpauper'd, and the Ex- 

chequer had given Coſts; Foley Protho- 

notary ſaid this Court had given Colts ; 

the Court directed the Prothonotary to 

allow the Plaintiff his Coſts ; after- 

Defendant gi- Wards the Coſts were taxed and de- 


ying z ſecond manded, and the Defendant gave another 


otice of Tri- 


al, Proceedings Notice for Trial by Proviſo; and there- 
ſtayed till Cofts UPON Serjeant Hhitaſer for the Plaintiff 


of the firſt No- moved that the Defendant might be 


had paid the Coſts for not going on to 
Trial purſuant to the firſt Notice. Cur”, 


Let the Defendant ſhew Cauſe. Po- 


ſtea Rule made abſolute c on Affdayit of 
Service. 


Duel again$} Stow. 
Mich. 4 Geo. II. 


Cooke. 
Eolts fo og O'TION to ſet afide Rules for 
5 pri Coſts, for not going on to Trial, 


the "7 We the Sings in | Middleſex, though 


had entered a 


Ae recipiatur | the | 


ſtayed from trying his Cauſe until he 
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Trial. 


the Defendant had entered a Ne recipi- 
atur, Serjeant Eyre for the Plaintiff in- 
ſiſted, that the Defendant having prevent- 


ed the Plaintiff from entering his Record, 


and going on to Trial, ought not to 
have any Coſts. The Prothonotaries 


Foley and Borret acquainted the Court 


that they had conſtantly allowed Coſts 


for not going on to Trial at the Aſſi- 


zes when Nerecipiaturs had been en- 
tered, and at the Sittings in London 
and Middleſex; Sir George Cooke Pro- 
thonotary would not ſay it had not 
been done, but excepted to the Words 


of the Rule, which were that Coſts 


ſhould be taxed for the Defendant pro 


ejus Attendentia, and that as a Ne re- 


lipiatur being entered by the Defen- 
dant, he had no Need to attend. Cur”, 
There is the ſame Reaſon that the De- 
fendant ſhould have his Coſts at the 
Sittings in London and Middleſex as at 
the Aſſizes, and it hath been conſtantly 


allowed at the Aſſizes; we Will not ſot 


alide the Rule. 


D d q". 
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Trial. 


Brockhurſt againſt Copſon; 
Mich. 2 Geo. II. 


No new Trial OTION for a new Trial, 
Without Colts, | Juſtice Denton informed the 


Court that Judge Page who tried the 
Cauſe ſaid it was a Verdict contrary to 
Evidence and againſt his Direction; and 
that if in any Caſe a new 'Trial ought 
to be without Coſts, he thought in the 
preſent Caſe it was proper ; Sed per 70- 
ram Ciriam a new Trial cannot be 
granted, without Coſts. 


Letgoe, Leſſee of Wheeler again 
PPP 


Not uſual to 


rant new Tri- OTION for a new Trial On 
＋ Eject- Payment of Coſts, the Verdict 


ment, where was for the Plaintiff, and it was ſaid 
Verdict for | 


the Plaintiff, on the Behalf of the Plaintiff, that it 
aliter if for Was never uſual to grant new 'Trials 
the Detendant jn Ejectment, becauſe a freſh Eject- 
ment might be brought and the Cauſe 
tried over again. Cur” unanimous, it 
hath not been uſual to grant new 'Tri- 
als in Ejectment, where the Verdict hath 
been for the Defendant, becauſe the 
Plaintiff may bring a freſh — 
an 


Cho ve. 


WR. __ 4&oJ 
and no other Diſadvantage happens to 
him; but where the Verdict hath been 
for the Plaintiff it is otherwiſe, and 
new Trials have been granted; for there 
the Conſequence of not granting a ne ) 
Trial is the Alteration of the Poſſeſſion 
of the Premiſſes in Queſtion; but as the 
Chief Juſtice who tried the Cauſe is of 
Opinion the Cauſe ought to be tried 
_ over again, a new Trial was granted on 
Payment of Coſts. | 


Philips againſt Fowler. 
Mich. 9 Geo. II. 


AMA OTION for a new Trial, after Motion for a 

| a Motion made in Arreſt of Judg- now 3 1 

ment laſt Term, objected to as irregu- Arreit oi judg- 

lar and againſt the conſtant Practice of ent. 

the Court; but it appearing by an Af- 

fidavit of two of the Jurymen that the 

Verdi& was given (after a Diviſion of 

the Jury on Conſultation) by ballot- 

ting, and that the firſt Knowledge 
thereof came to the Defendant in the Verdi given 


laſt Vacation the Court (the Chief * _ ſet 
Ide 


Fuſtice and Denton being abſent) grant- 
ed a Rule for the Plaintiff to ſhew 
Cauſe, In Eaſter 9 Geo. 2. Chapple 
nd Eyre ſhewed Cauſe, the Court be- 


ing 


— Trial. 
ing full gave their Opinions ſeriatim. 
The Chief FJuſtice, Denon, and Co- 
myns were clear that the Verdict ſhould 
be ſet aſide, deeming it a Nullity. 
Forteſcue did not concur with the other 
Judges, but gave no Opinion, though he 
_ inclined not to ſet the Verdict aſide. 
ur, Let the Verdict be ſet aſide on 
Payment of Coſts, Lord Fjtzwalter's 
Caſe, Salk. 647. a 
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Willis, an Attorney againſt Ben- 
net. Mich. 11 Geo. II. 

Cooke. >» 

NFErjeant Belfield moved for a new 


No Motion g 
foranew Tr. ) Trial after the four Days were ex- 
al after the 


firſt four Days. pired. Cur, We will make youa Rule 
for the Plaintiff to ſhew Cauſe, be- 
cauſe ſuch Motions have been hither- 
to indulged ; but we declare that here- 
after no Motion in Arreſt of Judgment 
or for a new Trial ſhall be received 
after the firſt four Days, from the Re- 
turn of the Habeas Corpora. 


Reynolds against Simonds. Eaſter 
„ 


OTION for a new Trial made 
muſt be made after the firſt four Days of the 
_ within the firſt op a? inaty omes 
four Days of Term. Cur, The Application Com 

the Term. | 1 tO 


Motion for a 
new Trial 


Trial. 411 
too late; we have determined that theſe 
Motious ſhall never be received after 


the firſt four Days of the Term. Vin: 
mer for the —— 


Talbot and others againſt Pyot. 
_ Mich, 13 Geo. II. 
HE Court was moved to ſct Plaintiff being 
alide a Non Pros at the Aſſi- Rang lng 
zes 5 and for a new Trial, but the Court new Trial de- 
would not grant it, becauſe by the . 
Plaintiffs dees Nonſuit they were 
out of Court, and Serjeant Baines in- 
formed the Court that the King's Bench 
had denied the fame Motion this T erm, 
and for the ſame Reaſon. 


Hill, Eſq; Lord Hilsborough againſt 
Jefferys, Eſq; Trin. 5 8 

Geo. II. | 
Borret. 


Ai ION for a 0 1161 Conver- r 
fation with the Plaintiff's Wife. in an Adion 
Damages laid to 50,000/. Serjeant oe wel 
| Chapple for the Plaintiff moved for a a 
Trial at Bar, and produced an Afﬀida- 
vit that the Plaintiff had a great Num- 
ber of Witneſſes to examine. Rule to 
ſhew Cauſe. Dai nal for the Defen- 

dant. 
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___ Vzover, 
dant, Rule made abſolute. 'The like 


Was granted in the Court of King's 
Bench, in the Cauſe of the Duke of 


Trover for a 
Parcel of old 
Iron. 


Nor folk againſt Sir Fohn Germaine. 
Trover. 


Talbot againſt Spear | 
Trin. 10 & 11 Geo. II. 


ROVER (inter alia) for a 
Parcel of old Iron, Verdict for 


the plaintiff and general Damages; 


Motion in Arreſt of Judgment; a Par- 


” of old Iron is too general. Styles 


3 Salk. 366. 1 Ven. 114. Cre. 


ac. 664. Bancroft againſt Hoo. Salk. 


366. Cur adoiſar Dn.  Fudic. 
pro Quer. by 


AGartance. 


Uartance. 


Holmes againſt Holmes. 
Eaſter, 6 Geo. II. 
T homſon. 


. becauſe there was a Variance 
between the Iſſue delivered, and the 


Non eft fatium was pleaded ; the Va- 
riance was an 4 for an o in the Alias 
dict, viz. de Oldaxenhope inſtead of 
 Oladoxenhope. The Chief Fuſtice and 


Forteſcue thought it material, as to the 


Iſſue, but Reeve (Denton abſent) thought 
otherwiſe, and a Debate aroſe, and con- 


cluded if the Defendant had craved 
Oyer of the Bond, and ſet it out; it 


would have been Part of the Deſcrip- 
tion of the Bond, and would have been 
the ſame as if the Plaintiff had ſaid 


the Defendant, per Nomen, in the Ad- 


dition of the Alias dit, Gc. The 
Chief Fuſtice came over to Reeve's O- 
pinion, but Forzeſcue looked upon it as 

a 


OTION to ſet aſide a Verdict, Variance in 
the Alia: dict 
after Non eff 
factum plead- 


Record of Niſi Prius; this was an _—— 
Action of Debt, on a Bond, to which 5 
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Uariance. 


a a ſufficient Deſcription of the Bond: 


Variance be- 


tween the Iſ⸗- 
ſue delivered 
and Return 

of Ni Prius. 


without ſetting out Oyer of the Bond; 
and thought it a material Variance as to 


the Iſſue. Cur; Enlarge the Rule; 
we will conſider turther Rr. 


Rye atainſ Croſſman. 
Trin. 1 & 8 9 II. 
Cooke, 

'Erjeant Baynes moved that the Ver- 
diet might be ſet aſide for a Vari- 


ance between the Iſſue delivered and 
the Record of Niſi Prius, 912. the Et 


femiliter was left out in the Iſſue and 


Inſerted in the Record of Niſi Prius; 


the Defendant had made no Defence at 


the Trial. Rule to ſhew Cauſe: Chap- 


ple and Eyre for the Plaintiff The 


Court held this to be a material Vari- 


. enire fatias 


need not be 
awarded at 
Length. 


ance, and not amendable. 


Uenire facias. 


Tray againſt Smith. 
Eaſter 6 Geo, II. 


Orne Darnal moved in Arreſt of 
Judgment, for that the Proceedings 


being in Engle the Award of the He- 
nire 


Uenire factas. 415 
nire facias in the Record of Niſi Prius 

was, that the Sheriff ſhould cauſe to 

come Twelve good and ſo forth, where- 

as it was inſiſted that the Whole ſhould 

have been at Length. Upon hearing 
Serjeant Baines for the Plaintiff, the 

Court held the Yenire facias to be well 
awarded. 


Smith, an Attorney, againſt Hay- 
ward. Eaſt. 8 Geo. II. 
Cooke. 


HIS was an Action for Words, 7. facias 
Verdict for the Plaintiff and in- it where 
tire Damages; the Plaintiff had laid ſe- ges, and Part 
veral Sets of Words in his Declaration, not actionable. 
and upon a Motion in Arreſt of Judg- 
ment Part of the Words were held to 
be not actionable, and thereupon Judg- 
ment was arreſted ; then the Plaintiff 
moved that a FYenire facias de novo W 
might be awarded upon the Rule of EE ®.. 
Michaelmas 1654. S. 24. Cur”, Be | 
it ſo on Payment of Coſts. Birch for 10 
= Plaintiff; Darnal for the Defen- it | 

ant. 94 


Penrice 


416 YUenire facias. 


Penrice againſt Jackſon: 
Trin. 11 & 12 Geo. II. 
Thomſon. 

24 Jurors re- ('Erjeant Parker moved that the 
e 1 Verdict might be ſet aſide with 
and 48 to the Coſts, becauſe the Sheriffs of the City 
Hons Go of Morceſter had returned no more 
ge, "than 24 Jurors to the PYenire facias 
filed in the Flabeas corpora Office, but 
had returned 48 Jurors in the Panel 
annexed to the Habeas corpora, the 
Defendant had made no Defence at the 
Trial. Rule to ſhew Cauſe. Shinner 
and Eyre for the Plaintiff, It is helped 
by the Hat. 18 Eliz. 21 Jac. 1 


Ceo. 1. Parker for the Defendant, it 


is contrary to the Statute 3 Geo. 2. the 
Queſtion is whether the Intention and 


Letter of the Statute ought to be pur- | 


| ſued or not. Cur, It is expreſly con- 
trary to the expreſs Words of the 
Statute, and to the Reaſon of the Sta- 
tute. Let the Rule be abſolute as to 
ſetting aſide the Verdict, but diſcharged 
as to Coſts. : 


2 „ 
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The Earl of Stamford againſt 
Browne. Trin. 1 Geo. 
F Condalum Magnatum. Agreed can't 7nue not to 


alter the Fend. i . 
Lord Griffen againſt Buckley. | = 
Trin. 10 Geo. II. 4 

T homſon. 


: | 'HE fame Reſolution. 


Ward againſ} Colclough, 
Trin. 8 & 9 Geo. II. 
e Gy 
HE Court refuſed to alter the ned 
2 Henueè in an Action upon a Pro- n 
miſſory Note, and Juſtice Reeve ſaid the Note. 
King's Bench had refuſed it. 


Rice againſt Vinal. Hil. 10 Geo. II. 

Cooke. pr a „„ 

| Sn Chapple moved that the Ve. eue not to 
nue might be changed. Rule to ſhew ” cy 

Cauſe. Serjeant Eyre for the Plaintiff for a Promiſ- 

ſaid that there was a Count in the De- ſory Note. 

claration upon a Promiſſory Note. Cur”, 


Let the Plaintiff make an Affidavit that fie fn we 


there is a real 
C0: there Note. 


Uenue. 


there is a real Note, which he did, and 
thereupon the Rule was diſcharged. 


Watſon againſt Wallis. 


Mich. 12 Geo. II. 
Cooke. 


Erjeant Ketelby moved on the com- 
Tete ) mon Affidavit, that the Venue 
Note. might be changed. Rule to ſhew Cauſe. 
ee Draper for the Plaintiff ſaid, 
that this was an Action for a Promiſlo- 
ry Note, payable to Bearer, and that 
there was no other Count in the De- 
claration. Cui, This is good Cauſe, 
and according to the ſettled Practice. 

Let the Rule be diſcharged. 


Dent an Attorney againſt Lande 1 
i B75 Ga Hd. 
T homſon. HE 
venue cart be QOErjeant Fyre ba: on the common 
Peer Affidavit, that the Venue might be 


Where an At- 


torney is Changed from Middleſex into Suffolk. 
Plaintiff, tho Rule to Thew Cauſe. Senner for the 
in an Avon Plaintiff; the Plaintiff is an Attorney, 
| Battery. and ſues as ſuch, and therefore has a 
; Right to lay his Action in Mzddleſex. 
Eyre, This is an Action of Aſſault and 
Battery, and the Plaintiff ſues as an At- 
torney. Cur, So he may in any Caſe; 
charge the Rule. 
Welland 


Venue. 419 


Welland againſ# Frument. 
Trin. / & 8 Geo. Il. 
Cooke. 
WEE, nifi to change the Venue T_T 
from Middleſex into another Coun- \jjaerws. = 
ty; the Plaintiff inſiſted that he was an tho' the Plain- 
Attorney, and therefore intitled to lay u > an At 
the Veuus in Middleſex; to this it was ſues ty Capias 
anſwered, that the Plaintiff had ſued by 
common Capias; ; and therefore had wa- 
ved his Privilege. Cur, As the Plain- 
tiff has not ſued by Attachment of 
Privilege, he can only be conſidered as 
a common Perſon. Rule abſolute. 
Wright for the Plaintiff ; * for 
the Defendant. 


Mills againſt Johnſon : an Artomey 


Mich. 10 Geo. II. 
T homſon. 


HE Plaintiff filed a Bill actin Attorney, 
the Defendant who was an At- ee ee 

nt, has no 

torney, the Defendant appeared there- Privilege to 

to, and the Plaintift delivered him a change the 

Declaration, wherein the Penue was ert. 

laid in London. Serjeant Urlin for the 

Defendant moved to have the Venue 

changed into Middleſex, where his At- 

tendance as an Attorney was required. 

The Court made a Rule to ſhew Cauſe. 


B03 Serjeant 


0 


Uenue. 


Serjeant Bootle for the Plaintiff inſiſted, 


that although an Attorney has Privi- 


lege to ſue in Middleſex, yet as a De- 
fendant he has no ſuch Privilege, but 


might be ſued in any County, which 


the Court agreed to, and diſcharged 
the Rule. Carth. 126. Hemer 148. 


Girdler, Serjeant at Law, against 


Cooke. 


Venue may be 
changed tho 
the Plaintiff 
be a Serjeant, 
if he ſues by 


common Ca- 


Hatthews. Mich. 11 Geo. II. 


OTION to alter the Fenue 

1 from Middleſex into Stafford- 
ſhire. Rule to ſhew Cauſe. Shewed 
for Cauſe that the Plaintiff was a Ser- 
jeant at Law, and had a Right to 


ſue in Middleſex. 2 Salk. 670, 668. 


1 Mod. 64. 2 Shozyer 176, 242. Skin- 
ner and Comyns for the Plaintiff ; Par- 


ker for the Defendant, A Serjeant at 


Law hath a particular Writ of Privi- 
lege. BÞBreo Fudic 4. Vidian's En- 
tries. Herne 203, A Declaration for 
him, but if he does not make Uſe of his 
Writ of Privilege, he waves his Privilege. 
Ch. J. It hath been determined that 
if an Attorney ſue by Common Proceſs, 
he waves his Privilege, A Serjeant 
hath a Writ of Privilege, and if he will 
not make Uſe of it, but ſue by common 
Proceſs, there is no Difference between 


the Caſe of a Serjeant and the Caſe of 


all 


an Attorney; a Barriſter at Law hath 
a Right to ſue in Middleſex, but he hath 
no Writ of Privilege. e [ 
Girdler, I ought not to be in a 
worſe Condition than a Barriſter at 
Law ; I am intitled to the Privilege 
of WWeſtminſter-Hall my Privilege of 
a Barriſter is not merged by my being 
a Serjeant. 
Forteſcue, There is no Difference be- 
tween the Privilege of the Hall and 


the Privilege of the Court. | 
Cur , Let the Rule be abſolute for 9 
changing the Venue. = 4 


Cole 1 Gowing. 


Mich. 6 Geo. II. = 
Cooke. | | vl 
Erjeant Baynes moved that the Ve- Affdavit to 
nue might be changed, upon an Af- change the Ve- 
tidavit that he ſeveral Promiſes in the“ eng. 
Declaration mentioned, if any ſuch were 
made, were made in Suſſex, and not in 
London, &c. Rule to ſhew Cauſe. 
Serjeant Hawkins ſaid that the Plaintiff 
would undertake to give material E- 
vidence in London. "Gur", We ought 
not to have made the Rule, the Aﬀida- 1 
vit is wrong, it ſhould have been that Fj 1 
the Plain” s Cauſe of Action, if any 7 
EE 3 9 ” 
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ſuch he hath, did ariſe, (5c. therefore 
let the Rule be diſcharged, 

Liſter again#t D' Oiley. 
ü 
Thomſon. 5 
Affdavit ior Erjeant Belfield moved that the Ve- 
changing tne ) nue might be changed; the Defen- 
mal. dant made Affidavit that the ſeveral 


Promiſes in the Declaration contained, 
if any ſuch were made, were made at, 
c. Cur), The Affidavit is informal, it 
ſhould be that the Plaintiff's Cauſe of 
Action, if any ſuch he hath, aroſe at 
Oc. No Rule. 3 


Belſhaw 4g4in$ Porter. 
Mich. 7 Geo II. 
5 3 
Affdavit fr NA MOTION to change the Venue. 
Peas inf. IVI Rule N, which, on ſhewing 


cient, not be- Cauſe was diſcharg'd ; for that the Words 
ing poſitive. of the Affidavit, upon which the Rule 


 Nifi was made, were that the Plaintiff s 
Cauſe of Action, if any, aroſe in the 
County of Bucks, and not in the Coun- 
ty of Middleſex, or elſewhere out of 
the County of Bucks, to the Defendant $ 
Knowledge and Belief, which Words 
were held to be inſufficient, as not be- 
| being 


ing poſitive. HHynner for the Plaintiff; 
 Compns for the Defendant. 


Coſtar and his Wife again$t Standen. 

Hil. 8 Geo. II. 

Thomſon. 
RY LE to ſhew Cauſe, why the Ve- Afeer Plea too 
IX zue ſhould not be changed diſ- 3 
charged, the Defendant having pleaded the Venue. 
before he applied to have the Venue 
changed. | 


Lucas again} Rudd. 
Mich. 10 Geo. = 
| Cooke. © 


 'Erjeant Birch moved that the Pe Defendant 
nue might be changed. Rule to 1 
ſhew Cauſe. Uylin for the Plaintiff, r 


to change the 


ſhewed for Cauſe that the Defendant Venue, noWai- 


had pleaded ſince the making the Rule og 2 
to ſhew Cauſe ; and therefore inſiſted, 
that the Defendant by pleading had wa- 
ved the Rule. Mr. Juſtice Denton 
(the Chief Fuſtice and Juſtice Compns 
abſent) at firſt ſeemed to think that 
the Defendant by pleading had wai- 
ved his Rule. Mr. Juſtice Forteſcue 
was of Opinion he had not, and 
at length Mr. Juſtice Denton came 
„ into 
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424 Uenue. 
into Juſtice Forzeſeue's Opinion, and the 
Rule was abſolute. 


Smith against Jeffery. 


0 Mich 9 Geo. II. 
Cooke. 


Fs wot th 8 that a Motion for changing 
be changed the Yenue is not to be received af. 
pr eg © ter Time given to plead by a Judge. 
= Chapple for the Plaintiff; Birch r the 
Defendant. 
N ewby, Executor againſt Burton. 
Mich. 10 Geo. II, 
, | Thomſon. 
Aber Time to O TION to change the Fenue, 
put in Bail, which was oppoſed, becauſe the 


the Venue may 


be changed, Defendant had obtained a Judge's Or- 

but not after der for Time to perfect his Bail; he 

Time to plead undertaking to plead an iſſuable Plea ; 
and it was inſiſted that after having 
had Time for that Purpoſe, he could 
not have the Yenue changed. Cur, 
If the Defendant had obtained Time 
to plead, pleading an iſſuable Plea, it 
would have been too late to move to 
have the Yenue changed, but it is not 
too late after Time to put in Bail. 


Blackſtock 


Uenue. 425 


Blackſtock againſt Payne. 
Mich. 13 Geo. II. 


gy Agar moved that the Venue rue may be 
might be changed. Rule to ſhew changed not- 
Cauſe. Serjeant nner for the Plaintiff ute 1er 
| ſhewed for Cauſe that the Defendant had an Imparlance 
got a Judge's Order for an Imparlance. 

Cur”, Let the Rule be made abſolute ; 

an Imparlance is a Matter of Right, but 

an Order for Time to plead is ex &ra- 

Hith © 


Ball againſt Youn g. 
Hil. 9 Geo. II. 


Cooke. 
1 Rule to plead was out on Venue not to 
1 Monday; upon the Tueſday the be changed 
Defendant took out a Summons. for the ae ume 
Plaintiff to attend Mr. Juſtice Forzeſcue to plead. 
on the Thur ſday to ſhew Cauſe why 
the Defendant ſhould not have 'Time 
to plead. On the Thurſday Serjeant 
| Belfield for the Defendant moved that 
the Venue might be changed. Rule to 
ſhew Cauſe. J/right for the Plaintiff 
inſiſted that the Defendant was not in- 
titled to have the Venue changed after a 
Summons for 'I'ime to plead; and of 
this Opinion was the Court, and there- 
upon diſcharged the Rule, 


Ellis 


mons for Time 


426 Uenue. 


Ellis againt Chorke. 
Mich. 12 Geo. II. 


Fenne not to 


UL E to change the Venue dif- 
1 charged; the Defendant having 


for Time to taken out a Judge's Summons for Time 
plead. to plead. 


Gouthouſe againſt Blaxland. 
= Eaſt. 12 Geo. II. 

—_ 
Motion to Erjeant Gompns moved that the Venue 
* kJ might be changed. Rule to ſhew 
Summons for Cauſe. Serjeant J/right for the Plaintiff; 
Timeto plead the Defendant took out a Judge's Sum- 
too late. mons for Time to plead; before the 
Rule for pleading was out. Cur”, (Chief 
Juſtice abſent,) diſcharge the Rule. 


Thomſon againſt Rand. 
gy, © OS on 
Motion on the | AST Day of Term, Motion that 
laſt Day of the Venue might be changed; Af- 


Term to 


chimes the fidavit of Notice of the Motion. Cur” 


Fen too late. The Plaintiff cannot have an Opportu- 
nity of ſhewing Cauſe, No Rule. 


Cuwpſton 


* 


Uenue. N 


f 

8 againſ Buckby. 
Hil. 4 Geo. © 5 
Thomſon. | 
Erjeant Villes moved on the laſt Motion to | 
Day of this Term, that the Venue „ 1 


might be changed from Mæſtmoreland to lat Day r 
Leiceſter. Cur”, Such Motions are ge- Termreceiv'd 
nerally not to be received on the laſt 
Day of a Term ; but in this Caſe the 
Venue being laid in V/ -ſtmoreland, the 
Cauſe can't be tried till the Summer Aſ- 
ſizes; therefore let the Plaintiff ſhew 
Cauſe on the firſt Day of next Term | 
why the Venue ſhould not be changed. 5 10 


Hill againſt Wadley. 
Hil. 14 Geo. II. 


Borret. | 1 
S Belfield for the debe dt . = | 
moved the laſt Day but one of this change the MM 
Term, that the Yenue might be chan- % Per the 
ged from Morcoſterſbire to Glouceſter- one of . 
ſhire. Rule to ſhew Cauſe. Draper Term. 
for the Plaintiff ; the Defendant comes = 
too late, it is impoſſible to get an An- - 1 
ſwer out of the Country. Cur", Let = 
the Venus be changed, unleſs the Plain- 
tiff ſhall ſignify to the Officer that he 
will undertake to give material Evi- 
dence, 


42.8 Venue. 5 
deence, which if he will do, let the Rule 
be diſcharged.  _ 


Atwood againſt Kennedy. 

T homſon. 
Venue not to Erjeant Bootle moved that the Ve- 
be changed O zue might be changed from 7orÞ 
where the | 1 
Plaintif may to Northumberland. Cur', We never 
loſe a Trial. change the Venue where the Plaintiff 

may loſe the Aſſizes. No Rule. 


Deniſon againſt Law. 
Mich, 5 Geo, II. 


a CTION laid in Tondon, the 
oberg Cauſe of Action aroſe in the Coun- 
to ſhew Cauſe ty Palatine of Lancaſter. Serjcant 
why it ſhould Cymyns moved upon a full Affidavit that 
not be laid in 33 | 
an adjacent the Yenue might be changed, but the 
County. Court ſaid that it could not be done, 
_ becauſe it ought to be removed into the 
proper County, and not elſewhere, and 
it never was removed into a County 
Palatine; the Serjeant produced a Caſe, 
_ Holebrook againſt Toft, Hil. 9 Geo. 1. 
where it had been laid in an adjacent 
County. Cur, Take a Rule to ſhew 
Cauſe, 


Venue ariſing 


Herbert 
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Herbert againſt Shaw. 


Trin. 6 & 7 Geo. II. 


CErjcant Chapple moved that the Venue not to 
k.? Yenue might be changed from Mid- tang 
dleſex into Lancaſhire. Cur, We ne-palatine. b 
ver change the Yenue into a County 
Palatine. ; 


Earby againſt Windus. 
Foley. „5 : 
| OTION to change the Venue venue not to 
from the County of Middleſex to te cha. 

the County of the City of Yi; but ,; 4 


at large to a 


the Court ſaid they would not change City, or Town 


the Venue from a County at large to and County. 
City, or Town and County; and the _ 
Chief Juſtice ſaid that the Court of Ex- 

chequer had this Term refuſed to change 

the /enue from a County to the Town 

and County of Southampton. 


Gallant againſt Squire. 
Trin. 5 & 6 Geo. II. 


AOTION to change the Venue Venue chan- 
from the City of Norwich to ged from Nor- 


wich to Lon- 


the City of London; the Queſtion was don. 

whether the Venue might be changed 

from one City and County to another 
| 1 City 


City and County. The Court ſaid the 
FYenue had been often changed into Lon- 
don, and the Chief Juſtice ſaid that Lord 
Raymond had told him they did ſo in 
the King's Bench. Eo 


Stoneham againſt Denton. 
i 

: Cooke. 

e Lon: QErjeant Agar moved that the Venue 

don to Mid- kJ might be changed from London to 

— Middleſex. Rule to ſhew Cauſe. Serj. 

Skinner for the Plaintiff. Rule abſolute. 

The like, Gib/on v. Letchmere, Hil. 

- 2 (eb. „. 


Box againſt Reed and others. 
ITrin. 10 Geo. II. 

Cooke. T3 

Treſpaſs a= [PRE SPASS againſt three De- 

828 fendants; two of the Defendants 

Venue chang d had ST by Attorney, and the 

on the Motion Plaintiff appeared for the third Defen- 

2 dant. Serj. Chapple moved on the 

common Affidavit for the two Defen- 

dants who had appeared, that the Venue 

might be changed. Rule to ſnew Cauſe. 

Serjeant Belfield for the Plaintiff, The 

Queſtion was, whether as two Defen- 

dants only moved, and the other did 

= not, 


Verdict. 
not, the Veuue ought to be changed, for 
Judgment might be ſign d againſt the third 


Defendant, and then the Veuue would 
be fixed. Cur”, This ſeems to be a new 


Caſe; it is but reaſonable that the Ve- 


nue ſhould be changed, if the Plaintiff 


cannot deny the Affidavit, the Defen- 
dant who does not apply to have the 
Heuue changed, may have been made 
a Defendant merely to fix the Venue in 
2 wg County. Let the Rule be ab- 
10lute. | 8 


Lord Gower againſt Heath. 


Trin. 7 & 8 Geo. II. 
Cooke. 


Liberty to proceed to Trial de noo. 
Serjeant Chapple for the Defendant. 
Cr”, There have been many Inſtances 
of Verdicts being ſet aſide for exceſſive 
Damages, but no Inſtance of a Verdict's 


being ſet aſide for Smallneſs of Dan a- 
| ges ; 


437 


CTION of Scandalum Magna- Verdict may 

rum; the Words were E- ny 22 5 alive ow 
Lord Gower, he is a Rogue. Verdict mages, but 
for the Plaintiff, and only one Shilling not for Small- 
Damages given. Serjeant Darnal mo- _— On 
ved that the Verdict might be ſet a- 
ſide, and that the Plaintiff might be at 


4322 YUerdic, 
| ges; if there was we would ſet this 


aſide. No Rule. Prothonotary allow- 
ed full Coſts. | 


| Willis an Attorney acai Bennet, 
=: Mich. 1 1 Geo. II. 


No Motion O'TION on the 28th of Ofto- 


the firſt four jected that no Motion ſhould be recei- 
Days in Term. ved in Arreſt of Judgment, or to ſe: 
aſide a Verdict aſter the firſt four Days 
in Term. Cur, For the future no Mo- 
tion ſhall be received in Arreſt of Judg- 
ment, or to ſet aſide a Verdict 2 

the firſt four Days. 


i wane | ber to ſet aſide a Verdict; ob- 
| [| 


. 2 05 ie 


Wager of Law. 


N a Wager of Law, the Secon- The Manner 
dary having the Roll ; in his Hand, of Ar ng 


ſhall ſay. 
4. B. [the Defendant] You owe C. 


D. [the Plaintiff ] 40s; Why do you 


not pay him ? 
Def. I owe him nothing. 
Secondary. Did you not buy, TC. 


as in the Declaration: 


Deft. No. 


Secondary. Will you take your Oath 
of it ? 


Deft. I will. Foo 
Then the Secondary muſt bid the 
Cryer call the Plaintiff, and bid the 


Defendant to lay his Hand upon the 


| Book, and ſay after him, ©iz. This 
Pear 0 ye Fuſlices, that I owe not 


C. D. 40. nor any Penny thereof, in 


Manner and Form as he hath decla- 
red againſt me. & help me God and 
the Contents of this Book. 


If the Debt is 20/7. or upwards, the 


Defendant ſhall bring his Compurga- 

tors to ſwear de Creaulitate, Oc. 
Daſc. 3 Car. 2. = 
'& 7 


[ 

15 
1 
1 


it nels. 
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If the Defendant wage his Law zu- 
tanter, thePlaintiff can't be nonſuited, 
as it was reſolved by the Court in a 
Caſe between Jarret and Dix; aliter 
where a Day is given by the Re- 
and. PT. . 
Six Compurgators, and they are not 
to be ſworn till the Plaintiff is called, 
and the Defendant has waged his 


Law. 
Witneſs. 
Gage againſt Gough. 
Eaſter 7 Geo. II. 
Regiſter of Sul pana ad reſtificandum Was i 
the Eccleſia A ſerved upon the Regiſter of the 


ſtical Court "En: 3 | 
— Eccleſiaſtical Court, and Notice was 


not obliged to given to him to bring a Will with him 
Wille 2 to the Trial; the Regiſter attended, 
8 . . | wy . . 
Trial, unleſs but did not bring the Will with him; 
o-cered by . and now Serjeant Baynes moved for an 
dale on nt Attachment againſt the Regiſter; but as 
there was no Rule upon the Regiſter to 
produce the Will at the Trial, the 
Court would not grant an Attach- 
ment. 


Stephenſon 


UW ſ | | | 
| | 
itne 8. | | | 


Ste benen againſt Rrocke: 


Trin. 13 & 14 Geo. II. 
Borret. 


Erjeant Shins moved for an | At. Attachment 
tachment againſt 70n Hall of Hull 8 
Shoemaker; becauſe he did not attend attending, de- 
as aWitneſ on the 14th of November, 
at Guildhall, tho duly ſerved with a 
Subpena for that Purpoſe, The Plain- 
tiff had offered him Five Guineas for 
his Trouble and Charges in coming to 
London ; Hall inſiſted on Ten Guineas. 
Rule to ſhew Cauſe. Serjeant Draper 
for Hall ſaid, that Hall was Water-Bai- 
liff at Hull, and could not act by Deputy. 
Cur”, We ſhall never lay it down as a ge- 
neral Rule, that an Attachment ſhall 
go; for wilful Contempts and Acts in 
Defiance of Juſtice we might grant an | 
Attachment; this Matter is reduced to | 
a Fact, and the ſingle Queſtion before 
us is, whether Five Guineas was enough 
or Ten Guineas too much ; Ten Gui- 
neas do not ſeem to be unreafonable, 
Diſcharge the Rule. 


Capias ad 70 
pondendum . 

88 being 
teſted out of 


Term. 


Bennet againſt Sampſon. ve he 
Cooke. 1 9 178 


HE Defendant. was arreſted by 

the Sheriffs of London by Vir- 
tue of a Writ of Capias ad reſpou- 
dendum. Serjeant Urlin moved that the 
Writ might be quaſhed, for that it was 
directed to the Sheriff (in the ſingular 
Number) and bore Teſte the 13th of 
February, which was out of Term; 


the Serjeant alledged that the Defen- 
dant had no other Remedy, for he 


could not have Oyer of the Writ, nei- 
ther would it appear upon Record, in 
Caſe a Writ of Error was brought. Rule 
to ſhew Cauſe. Serjeant Chapple for 
the Plaintiff. Cur', The Rule muſt 


be made abſolute, this Writ being teſ- 


ted out of Term is void. 


The 
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The King 12 Harris. 


Eaſt. 5 Geo. II. 
Choke. 


N nn we a Coming 8 
Was made, returnable the Day be- returnable the 
* the firſt Day of full Term. Chap- Day betore * 
e firſt Day 
ple moved to:quaſh the Writ, but was of full Term. 
oppoſed by Wright, who faid the Judg- LE 
es came to Weſftminfrer on the Eſſoin- 
Day, and there is no Adjournment over, 
and compared it to the Caſe of Alſop | 
and Hagot, antea fo. 346. where it was 
held that Notice to A Defendant to 
appear on Service of Proceſs muſt be for 
the Eſſoin-Day. 1 Bulſtrode 35. 1 An- 
der ſon 240. 1 Cro. 102. 1 Hd. Ad- 
journed. The Writ was afterwards 
: quaſhed. | 


Williams againſt Feulkeies 


T rin. 10 (300k II. 
Borret. 


Erjeant Skinner 3 that the The Want of 
MD) Writ of Capias ad reſpondendum 8 
might be quaſhed, becauſe there were Tege and 
not fifteen Days between the Teſte and Return of the 
Return of the Writ, Rule to ſhew mY 


Cauſe. Serj. Chapple for the Plaintiff. Irregularity. 
Cur”, This is Error and not Irregularity ; 


let the Rule be diſcharged. | 
EEE. a 


438 Writ. 
Waſs againſt Cornet. 
"IM. T1000. 11 
1555 Cooke. earn, 
Want of 15 Erjeant Draper moved that Pro- 
Days beg. O ecedings might be ſtayed, becauſe 
tum of Capias, there were not Fifteen Days between 
1 the Teſte and Return of the Capias, 
it being teſted the 24th of January, 
and returnable. the 28th of Januamy, 
no Appearance had been enter'd by the 
Defendant, or by the Plaintiff for him. 
Cur Advifar'. Serjeant Wright for the 
Plaintiff; but before the Court gave any 
Opinion, Wright moved that the Writ 
might be quaſhed in Order to have the 
Benefit of the next Term. e 


Fay ward an Attorney againſt Den- 
niſon. Mich, 11 Geo. II. 
T homſon. 3 


* 


Attachment Defen dant mo- 


Aachen Erjeant Bootle for the 
Ta ase Y ved to ſtay Proceedings, becauſe 


15 Days be- there were not 15 Days between the 

tween the Teſte and Return of the Attachment of 
Tefte and the . . ect: 5 

Return, Privilege, and ſaid it was in the Nature 

5 of an Original, and therefore ſhould 

have 15 Days between the Teſte and 
Return. 7 

Serj. Parker fur the Plaintiff. It is a 

Writ returnable at a Day certain, and 

| need 


Urit. 


need not have 15 Days between the Teſte 


and Return, but may be returnable de 


die in diem. Adjourn' d. VOOR made 
abſolute. 4 


Elms FO" Funn an At- 


torney. Mich. 8 Geo. II. 
Thomſon. 


ILL filed t an Attorney, w Writ of inn. 
Judgment by Ni dicit, Writ of In- ry on Bill re- 

quiry executed, returnable on a general eee x0 a 

Return, and not on a Day certain. turn, Error, 


Serjeant Bootle moved, beſore tinal Judg- and not Irre- 


ment, that the Inquiry might be ſet aſide, Sularity. 


Rule to ſhew Cauſe. Serj. Draper for 


the Plaintiff faid it was Error, and not 


Irregularity, and even in Error it was 


cured by the Statutes of Jeofail, which 

extend to Judgments by Ni dicit. Cur”, 

It is Error, and not Irregularity. Dis- 
charge the Rule. | 


Walker apainſ Harris an Attorney. 
Mich. 14 Geo. IL 


Porret. 


: CErjcant } IVilles moved that the Exe- 6 
cution in this Cauſe might be ſet turnable on 8 


general Re 


aſide, it being returnable on a general turn, inſtead 
Return, whereas it ſhould have been of a Day cer- 
returnable on a Day certain. Rule toi 


Ft 4 ſhew 
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UUrit. 


ſhew Cauſe. Serjeant Pirch ter the 
Plaintiff, Cur”, This being an Execu- 
tion, no Advantage can be taken of it 
upon a Writ of Error, and is plainly 
diſtinguiſhable from Flmes and  homlin- 
ſon, which Caſe was upon a Writ of In- 
quiry ; therefore let a Superſedeas iſſue, 
and by Conſent, on the Plaintiff's paying 


Colts, the Defendant ſhall bing ng 
Action. 


. "ons against Baker, 
Hil. 5 Geo. II. 
Nome o he OTION to ſtay Proceedings, 
Copy of the becauſe the Copy of the Writ 


Writ. with which the Defendant was ſerved, 
had no Wannen 8 Name to it. 


No Attorney's 


Fawkes an Attorney againſt Jay 
Trin. 5 & 6 Geo II. 
2 6 ngen. 8 


No Attorney OTION to ſet aſide Pitch 
ame to the 1 ings on the Bail-Bond, and tO 


Writ, Pro- 
el not ſtay Proceedings in the original Acti- 
yes: on, becauſe the Plaintiff an Attorney 
had not wrote his Name in a plain le- 

gible Hand on the Attachment of Privi- 

lege. Rule to ſhew Cauſe. Poſtea 
ditcharged with Coſts. Skinner for 

the Plaintiff ; ZZ:ſſey for the Defendant. 
Blackhall 


* 


WMrit. i 44.1 


Blackhall againſt Gould. 
00.7 ES UeLnk. .. 
Erjeant Cmyns moved to ſtay Pro- No atomeys. 
ceedings, becauſe the Attorney's Name to the 
Name was not put to the Writ, purſu- te Lanny 
ant to the Statute 2 Geo. 2. Cur,, The © 
Act of Parliament does not make the 
Proceſs void, for not putting the Attor- 
ney's Name to it, and tho' the Attor- 
ney may be puniſhed for not ſetting 
his Name to the Writ, yet the Party 
muſt not ſuffer ; and ſo it was determi- 
ned in this Court. Trin. 5 Geo. 2. 
Warner and Revel, Denied to ſtay 
Proceedings, 5 


Lagget againſt Watkins. 
Hil. 12 Geo. II. 


HBorret. . 8 
CeErjcant Huſſey moved that the N, ann 
Proceedings might be ſet aſide, be- Name to the 
cauſe there was no Attorney's Name to Warrant, not 
the Warrant. Rule to ſhew Cauſe." 
Skinner for the Plaintiff, Cur", The 

Warrant is not void, the Sheriff is 
blameavle, but the Plaint iff ought not to 

ſuffer. Diſcharge the Rule. 9 5 


| 8 ; | ua | 
Grice 1 


Writ of Jnquiry. 


2 4 

* = — 

* 

— f 

a m7 ©, * 
* 


Grice againſt Allen. 


| Faſt, 14 Geo, II. 
. 


Attorney Nw Erjeant Draper moved that pro- 
n 1 29 ceedings might be ſtayed, the At- 


a hs Ws. *torney's Name not being to the War- 
rant ſufficient. Tant made by the Sheriff, though it was 
to the Writ on which the Warrant 
was made. Rule to ſhew Cauſe. Ser- 
jeant LUylin for the Plaintiff Cur”, ( For- 
reſcue A. abſent) Said that as the Attor- 
ney's Name was to the Writ, it was ſuffici- 
ent, but that till the Hat. 12 Ceo. 2. 
: the not inſerting the Name of the At- 
torney in the Warrant was bad, and 
thought ſome former Determinations 
on this Head, not 5 the Proceſs 
void, were quite wrong. 


Writ of Inquiry. 


Higgins againſt Steward. 
Hil. 4 Geo. II. 
Foley. 
Notice of exe- LIE LD per totam Curiam, that 
N Notice of Trial, or of executing 
_ On de à Writ of Inquiry, given to the Defen⸗ 
Defendant dant when his Attorney is known, is 


when his At- 
ee ee, good Notice; but that when the 


known, is bad. Defendant's 


Mrit ok Inquiry. 443 
Defendant's Attorney is not known, 
Notice of Trial, or of executing a Writ 
of Inquiry, may be given to the Defen- 
dant himſelf, 


Kingdom againſt Hern and Froft. 
„ Mie. 7 Geo. . 
„ Cog: | af 
8 Wright moved that the Writ Notice of In- 
of Inquiry executed in this Cauſe quiry in a 
might be ſet aſide, for that the Action ugh to be 
was joint, and Notice of executing the given to both 
Writ of Inquiry was only given to one Peſendante. 
Defendant. Serjeant Ghae for the 
Plaintiff, Cur, Notice ought to have 
been given to both Defendants. 


Long againt Lingwood. 
PP 
Cooke, © 


Din by the Court, that up- Notice of ex- 
4 on an Iſſue of Nu tie} Record, ecuting a Writ 
Notice of executing a Writ of Inquiry . 
may be given upon the Iſſue-Book, dS upon the Iſſus 
well as upon a Joinder in Demurrer. g. _ tiel 
Eyre for the Plaintiff; Mrigbt for the . 


Defendant. 


Paul 
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© | Paul Kane Gledhil. 

„ ͤ Ss: 1 "6 
A Term's No 
tice of execu- Alete by the Court upon Con- 
dent 2 A ſideration, that if there has been no 
e, 6 Peg: Proceeding' for a Twelvemonth after 
ceeding for a Judgment, there muſt be a Term's No- 


Fuer aer tice given of executing a Writ of In- 


Judgment. 


_  quiry. See the Rule of Eaſt. 13 Geo. 2. 
Butler again Johnſon. 
_— ee, THE Defendant had procured a 
of executing a is P 
Writ of Inqu- L judge's Order for Time to plead, 
ry, ſhould be pleading an iſſuable Plea, taking ſhort 
Ne Necks Notice, of Trial in Caſe he pleaded, 
and the like, of (executing a Writ of 
Inquiry in Caſe he ſhould not plead ; 
the Time for pleading expired on the 
'5th of February, when the Plaintiff 
fignd Judgment for Want of a Plea, 
and on the 7th of February gave No- 
tice of executing a Writ of Inquiry on 
the Sth of February. Serjeant Might 
moved that the Writ of Inquiry might 
be ſet aſide for inſufficient Notice; the 
Plaintiff might and ought to have given 
Notice ſooner. Rule to ſhew Caule. 
Serj. Skinner for the Plaintiff. Cur, The 
: Plaintiff 


Inquiry. 
Plaintiff might have given Notice on 
the 6th of February; where the Plain- 
tiff may give ſhort Notice of Trial, or 
of executing a Writ of Inquiry, he 
ſhould give at leaſt two Days Notice, 
the ſame as is ſufficient in Counter- 
mands of Notice; let the Writ of In- 
quiry be ſer afide with Coſts. 


445 


| Foſter againſt Smales. 
9 Eaſt. 7 Geo. II. 
Thomſon. Ss Ps 
OErjeant Ur/iz moved that the Writ Notice of In 
of Inquiry executed in this Cauſe quiry between 
might be ſet aſide for Incertainty in the Penig Tus 
Notice, The Notice was, that the incertain. 
Writ would be executed between the 
Hours of Ten and Two. Cur, That 
is too incertain; take a Rule to ſheẽ- 
Cauſe. i 


Robinſon againſt Philips. 
Trin. 7 & 8 Geo, II. 
Borret. | 


A Queſtion aroſe (inter alia) whe Notice of In- 


ther Notice of executing a Writ quiry to be 
of Inquiry between the Hours of Ele- —_— 
ven and Two was good Notice. Cur”, 
We have held it that the Notice muſt 
be confined within the Compaſs of 
On” two 


3 fore 12. 


446 Mrit ot Inquir „ 

two Hours at moſt, and therefore this 

Notice is irregular.” | Rule to ſhew 

Cauſe. Skinner for the Plaintiff; 88 
08 the Defendant. 


Laſt againſt Denny. 
Mich. 10 Geo. II. 
Thomſon. | 


Notice of ex- 8 Skinner moved that the Writ 
N * of Inquiry executed in this Cauſe 
| Ulock good, might be ſet aſide for Irregularity in the 
ifexecured be 5 which was that the Writ of In. 
quiry Would be executed at Eleven o 
Clock, without mentioning any other 
Hour. Rule to ſhew Cauſe. Prime 
for the Plaintiff produced an Affidavit 
that the Writ was executed before 12 
o' Clock. Cur, The Notice 1s regu- 
lar. Diſcharge the Rule. 


Squire againſt Almond. 
Hil. 8 Geo. II. 

. Cooke. 
Notice of In- OTION to fre alide a Writ of 
quiry incer- | Inquiry for Incertainty in the 
= lege of Notice, both as to Time and Place. 
Place. 1. The Notice was that the Writ of Inqui- 
ry would be executed between the Hours 
of ten and two, whereas it ſhould have 


been confined to two Hours at moſt. 
2 . The 


Writ of Inquiry. 447 
2. The Notice was that the Writ 

would be executed at the Sheriff's Of- 

fice in Northampton, it ſhould have 

been at ſuch a Place in Northampton. 

The Court held the Notice inſufficient 

on both Points, and ſet alide the Writ 

of Inquiry. 


Kinch againſt Haime. 
Mich. 9 Geo. II. 
Thomſon. 


Erjeant Belfield moved that the N Notice of ex- 
Writ of Inquiry executed in this ceuting an In- 


quiry at Weſt⸗ 


Cauſe might be ſet aſide; the Notice minkter, bad. 
was, that the Writ of Inquiry would be 
executed at JW/eftminſter, the Words 
Court-Honuſe and Hall being omitted. 

Rule to ſhew Cauſe. Uriin for the 
Plaintiff Cur”, The Notice is incer- 

tain without theſe Words; the Writ 

of Inquiry muſt be ſet aſide. 


Lemark againſt Newman. 

en. 10 Geo. II. 

hoe. 

Oben Wright moved to ſet aft de a Notice of es. 
Writ of Inquiry for the Incertain- i 

ty of the Notice; the Notice was that the Three 

the Writ of Inquiry would be executed $95 | Af 

at the Three Tons in Brook-ſtreet, Mid- Middleſex, 


ler, and he produced an Affidavit incertain, 


Writ of Inqui- 
tha ! ſet aſide. 


Ln „ —ͤñũm— —U——— — —— — 2 


Coſts for not 
executing a 


Writ of Inqui- 


Ty according 


Thomſon 


writ of Inquiry: 


that there were three Brook-ftreets in 
Middleſex: Serjeant Eyre on the other 
Side inſiſted that 1 Sheriff of Middle- 


ſer conſtantly executed Writs of Inqui- 


ry in Brook-ftreet, Holborn, where this 


was executed; and that although there 
were three Brook- ſtreets in Middleſex, 


there was the Sign of the Three Tons 
only in Brooks/treet, Holborn ; and 
therefore the Defendant ſhould have 


gone to make his Defence to that Brook- 
¶treet where the Three Tons were. Cur” 
unanimous, this Notice was too incer- 
_ tain, for he ſhould have ſaid where 
Brook-ſtreet was, and the Defendant was 
not obliged to go to all the Brook-ſtreets 


to find out where the Three Tons were, 
and ſo ſet aſide the Writ of Inquiry: 


_ Zouch Ai eainſ} Bell. 
Hil. 6 4 II. 


OTION for Coſts for not exe· 


cuting a Writ of Inquiry accor- 
ding to Notice denied, and ſaid it was 


to Notice, de. never known to be done. Put ſee the 


Rule of Trin. 13 Geo. 2. the Practice 
altered. 


8 ellen 


Writ ok Inquiry. 449 


Stainton againſt Winch. 

Hil. 6 Geo. II. 

Thomſon. 

THE Plaintiff moved for Leave to Leave to exe- 

execute a new Writ of Inquiry; ere. 
a Writ of Inquiry had iſſued, returna- ry after . 

ble Tres Trin. and was executed on the brought. 
Monday. The Defendant had brought 

a Writ of Error, but had not got it 

allowed. Cur, Let the Plaintiff be at 

Liberty to execute a new Writ on Pay- 

ment of Coſts. Compns for the Plain- 

tiff; Ghde for the Defendant. 


huttle againſt Layſon. 
Mich. 7 Geo. II. 


„ 


5 . a T aſhed on 
to quaſh a Writ of Inquiry with- 2 i nini 


out paying Coſts; the Writ was re- Motion, he 
turnable on a Sunday, and by Miſtake a wag! cp 
executed on the Aud. ; Serjeant having made 
Laynes for the Defendant oppoſed the à Defence. 
ſetting aſide the Writ without Coſts, and 
ſaid the Defendant had made a De- 
fence at the Execution of the Writ of 
Inquiry by Counſel; and had thereby 
been put to Coſts, the Court held that 
the Plaintiff ſhould pay Coſts. 

G g Maddox 


Erjeant Eyre for the Plaintiff moved Wit of Inqui- 


450 Uurit ok Inquiry, 


Maddox againft Jones. 
| Mich. 7 Geo. II. 

Thomſon. 
Tales the. Erjeant Skinner moved that the 
afide, becauſe I Writ of Inquiry executed in this 
the Faintif Cauſe might be ſet aſide, becauſe the 
25 2 Wimes, Plaintiff was admitted to be aWitneſs and 
was the only Witneſs examined. Serjeant 
Birch, the Plaintiff is an Adminiſtra- 
trix, and was admitted to be a Witneſs ; 
the Defendant's Attorney attended the 
Execution of the Writ 1 Inquiry, and 
deſired us to ſtay Proceedings, and to 
give him a Bill of Coſts, and ſaid the 
Debt and Coſts ſhould be paid. Some 
Damages ought to be given. Cur, The 
Under-Sheriff ought to pay the Coſts; 
but that was not preſſed, the Inquiry 
Was fet aſide. e 


Burgeſs againſt Nightingale. 
5 Mich. 10 Geo. II. 
Thomſon. 
Inquiry not to COErjeant Prime for the Plaintiff mo- 
be ſet aſide for ) ved to ſet aſide a Writ of Inquiry 
Damages. for Smallneſs of Damages ; the Court 
h refuſed to make a Rule to ſhew Cauſe. 


Pg 


Dixon 


Writ ok Jnquiry. 451 


Dixon againſt Goodman and others. 


Mich. 14 Geo. II. 
T homſon. 


Erjeant Ur/in moved that the Writ Writ of Inqui- | 
of Inquiry executed in this Cauſe 4 — 

might be ſet aſide, becauſe the Writ be- had no Auto- 
ing directed to the Coroners of Noy-"" 
wich, was executed by one Hezwan, 
Who was not one of the Coroners, and 
had no Deputation from the Coroners. 

Rule to ſhew Cauſe. Serj. Prime for 

the Plaintiff, Herwan is Clerk to the Co- 
roners and their known Deputy ; the De- 

fendant croſs-examined the Plaintiff's 
Witneſſes. The Court diſcharged the 
Rule becauſe the Defendant had made 
a Defence, but ſeemed inclinable to have 
made the Rule abſolute, for Want of a 
proper Authority in Hezwwan. 
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A Table of the general 
Heads contained in the 
following INDEX. 


Batement. 
2. Account. 
4. Action. 
5. Actions real. 
6. Addition. 
| 7. Adminiſtrato?. 
g 8. Atfidavit. 
1 9. Affirmation. 
I Os Agent. 
11. Alias dict. 
12. Ambaſſadozꝛ. 
14. Antient Demeſne. 
16. Arbitration. 
18. Arreſt ok Judgment. 
20, Attoꝛnev. 
215 Award. 
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A Table of the general 
Heads contained in the 
en INDEX. 


Batement. 
„ Account. 
* 

„Actions real. . 

: Addition. 

7. Adminiſtratoꝛ. 

9. Affirmation. 1 
10. Agent. ll 
11; Was — > i 
12. Ambaſſado!. 
13. Amendment. 

14. Antient Demeſne. [ 
15. Appearance. : ne, 9 
16. Arbitration. 15 — 
17 7. Arreſt. 

18, Arreſt of Judgment, | 
19, Attachment. : 1 
20. Attozney. | | 
3 Award. | 
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G83 22. Ball. 


A Table of the general Heads 


45 Bail. 
Bail⸗Bond. 

45 Baron and Feme, 

7 Bill. ; 

26. Breach, 


27. Capias ad reſpondendum, 
28. Capias ad Satisfaciendum, 
29. Capias in Withernam, = 


30. Caſfſetur bꝛeve. 


31. 
32. 


33. 
34. 
35. 
36. 
37. 


38. 
39. 


| 40. 


41. 


42. 


43. 


48. 


Certioꝛari. 
Commiſſion. 
Commitment. 
Compoſition. 
Condition. 


Conuſlance. 


Coſts. 

Countermand. 
County Palatine. 
Criminal Converſation, 


Damages. 
Declaration. 
Demurrer. 
Diſcontinuance. 
Dower. 


Erroz. 
Eſcape. 


49. Eſloin. 


contained in the following Index. 
50. Evidence. 
51. Exception. 


52. Execution. 
53. Executozs. 


54. Fieri Facias. 
5 5. Fine. 


56. Þabeas Co2po2a. 2 — 
57. Habeas Cozpus. N I 
58. Heir. . A 
59. Pomine replegiando. 


61. Imparlance. | | | [ | 
63. Jnfouner, OE} iy 
64. Inquiry. „ | L 
65. Intereſt, „„ = 
66. Interrogatoꝛ les. 9 
67. Irregularities. ; 
68. Iſſue. 
70. Jurata. | | 1: | 
71. Jurisdiftion. 

72, Jury. 
73. Juſtification, 


74. Memozandum. 
75. Milnomer. 
76. 5 &c. into Court. 


G84 77. Bd- 


A Table of the — Heads 


77. Potions. 
78. Putual Debts, _ 


79. Ne recipiatur, 
80. Non Pꝛos'. 

. Motice. | 
82, Nul tiel recoꝛd. 


83. D2der. 

84. Duginal. 
85. Outlawzy. 
86. Dyer. 


87. Papiſts. 

88. Parcacurs. 

As Plea. 

91. Double Pleas. 
92. Pleadings. 

9. 5. Pipdege. 

98. Pꝛochien amy. 
99. Pꝛohibition. 
100. 120mINo2y Notes, 


_ 101. Pꝛoviſ 0. 


102. Quakers. 
103. Quare impedit. 


104. Recog- 


bi 
120. Soldiers. | 1 


contained in the following Index. 


104. Recogntzance, 

105. Reco2dari facias loquelam, 
106, Recoveries, 

107. Reference. 

108. Rent. 

109. Repleader. 

110. Replevin. 

111. Reſcue. 

112. Return Habend'. 


113. Scandalum — I 
114. Scire factas. my * 
115. Scire fieri Inquiry. = 
116. Serjeants. | 1 
117. Second Deliverance. 

118, Sheriffs. to 
119. Slander, —_ 


121, Summons. 
122. Superledeas. 
123, Surrender. 


124. Tender, 

125. Teſtatum Caplas. 
16% Cane. 

127. Treſpals. 
129. Trover, . 9 


| 1 20. Cartance. 3 
131. Cenire kacias. 
| 132, Uenue. 


AT 
able of the og 
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133. Cerdit, 


134. Mage | 
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Witneſs 

140. Writ of Inquiry, 


Sc. 


THE 


1 
—— — 2 a » — 0 


Abatement, Page 1 to 9. 9 


L E A in Abatement not amend- 
1 2k 

2, Plea which ought to have had 4 
an Affidavit annexed, deliver- 0 
ed without, Judgment ſigned, and — 
held to be regular. 282 

3. Defendant muſt plead in Abatement 
within four Days after Declaration, 
delivered or Notice of it given. 286 


Account. p. 9, 10. 
Ation, p. 11. 


Actions 


The INDE X: Or, 


Actions Real. 


A peremptory Rule to plead muſt be 
given in real Actions. * 290 
Addition. 
The want of Addition pleaded in Abate- 
ment without an Affidavit. 5 
Adminiftratoz, 


1. Adminiſtrator nonſuited upon Trial in 
Trover, the Poſſeſſion, Loſs and Trover 
in the Time of the Inteſtate, the Con- 
| verſion in his own Time, he ſhall pay 
Coſts, 115 
2. Coſts payable by Rule of Court to 
the Defendant, ordered to be paid to 
his Adminiſtratrix. x18 
3. Adminiſtrator nonſuited in Prohibi- 
tion brought by himſelf, held that he 


ſhould not pay Coſts. 118 
Declaration by an Adminiſtrator in 
the debet and detinet. 140, 141 


5. On Diſcontinuance the Plaintiff muſt 
pay Coſts, though he be an Admini- 
ſtrator. 17 

6. Leave to plead Plene Adminiſtravit 

after regular Judgment ſet aſide. 234, 

236 

7. Judgment againſt an Adminiſtratrix 

ſet aſide on Payment of Colts only, 


tho Inquiry executed. 234 
Atfidavit. 


ATable of the Principal Matters. 


Affidavit. p. 12, 13. 


1. Plea in Abatement without an Aſide 
vit, Judgment ſigned. Page 4, 282 


2. Plea of Infancy ſet aſide for Want 1 


an Affidavit. 

3. The Want of Addition pleaded it in 
Abatement, without an Affidavit. 5 
4. Affidavits of the Truth of a Plea in 
1 made by the Defendants 
N held ſufficient. 6 
5. Affidavit of a Debt made by a Perſon 
9 of Felony, not ſufficient to 
hold to Bail, nor to be ſupplied by a 


ſubſequent Affidavit. 49 
6. Bail put in before a Judge cannot 
juſtify by Affidavit. 81 


Affidavit of Service of a Declaration 
in Ejectment, bad for Incertainty. 165, 

166 
8. What Affidavit neceſſary on Motion 
for Judgment in Ejectment on the 
late A. 168 


9. Affidavit of tho Want of a materia! 


Witneſs, for putting off a Trial ſhould 
be made by the Defendant. 401 
10, Affidavit "(or changing the Venue 
wrong. 421, 4 22 


Affirmation,” 
Affirmation of a Quaker, not ſufficient to 


ground an Attachment, 34 


Agent. 


: 

1 

[1 of 

Ell 
1 

1 

. 


The INDEX: Oy, 


Agent. 

1. Attorney anſwerable for his Agent. 
„5 (27 
2. Declaration muſt be demanded of the 
Agent in Town. 124, 281 
3. Oyer given to a Defendant when de- 
manded by his Agent bad. 275 
3. If no Agent in 'Town, Plea, c. muſt 
be demanded of the Attorney in the 
Country. 280 
5. Plea, t ough with Notice to ſet off, 
muſt be delivered to the Agent in 


Town. | 281 
Alias dif, 
1. Alias diff ought not to be in Latin, 
f ſo in the Bond. 322 
2. Alias dict not neceſſary. i 122 


3. Variance in the Alias dict, after Non 
ft Factum pleaded, whether material; 


| 413 
ambaſſavo?. p. 14. 


amendment. p. 15 to 26. 


1. Leave to amend a Fine denied, the 
Affidavit being made before the At- 
torney who made the Application. 13 

2. Precipe, Writ of Entry, &'c. in a 

Recovery amended, by adding the 

Names of ſeveral Pariſhes. 371 

2 Antient 


.A Table of the Principal Matters. 


Antient Demelne. 


1. Not to be pleaded without Leave of 
the Court, and an Affidavit that the 


Lands are Antient Demeſne. Page 2 


2. Muſt be pleaded within the firſt four 


Days of the 'Term. bid. 


3. Judgment in a Writ of Deceit, for 


uffering a Recovery of Lands in An- 
tient Demeſne. 373, 374 


Appearance. p. 26 to 33. 
1. After the Time for Appearance is out, 
a Declaration cannot be delivered till 
the Appearance is entered. 145, 146, 


2. No Appearance to the Exigent neceſ- 
ſary on ſuing out a Superſedeas. 274 


Arbitration, See Award. 


Arreſt. 
1. An Attorney arreſted on an Attach- 
ment, whilſt attending his Client's 
Buſineſs in Weſtminſter Hall, diſchar- 


8 40 


2. An Attorney returning from an At- 


tendance on the Prothonotary arreſted 
on a Ca. Sa. out of B. R. 40 
3. An Attorney arreſted in a Ca. Sa. 
whilſt attending the Execution of a 
Writ of Inquiry diſcharged. 41 


Defen- 


4 
1 
i 
" 
4 
1 
0 
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The INDEX: Or, 


4. Defendaat arreſted after Bail put in, 


diſcharged. An Page 50 
To — Alitcr. N ' 51 
6. Defendant arreſted as returning from 

an Attendance in Court, diſcharged. 


341 


Arreſt of Judgment. 
1. Miſnomer muſt be pleaded in Abate- 
ment, and cannot be taken Advan- 
tage of in Arreſt of Judgment. 7 
2. No new Trial after Motion in Arreſt 
of Judgment. 1 48 


3. Motion for a New Trial after Motion 


in Arreſt of Judgment. 409 


1. An Attachment granted againſt an 

Attorney for practiſing after he was 
CCC 
2. Diſcharged in Payment of Coſts. ibid. 


3. An Attachment granted againſt the 


Defendant's Attorney, for giving Plain- 
tiff Notice that the Defendant had 
ſurrendered in Diſcharge of his Bail 


when he had not. 03; 
4. No Attachment for Non- Performance 
eee, ͤ 4.04 
5. Attachment for Non- Performance of 
a Parol A wart. ibid. 
6. Sheriff cannot take Bail on an Attach- 
ment. 137 3H 345 


Table of the Principal Matters. 
7. Motion for an Attachment on the laſt 
Day of a Term Page 104. 
8. Attachment againſt Sheriff for not 
bringing up a Priſoner purſuant to a 
Habeas Corpus on Tender of ts. per 
| 1 5 219 


9. Priſoner in Cuſtody on an Attachment 
cannot be charged with a Declaration 


or Execution without Leave of the 
Court. F 
10. Priſoner on an Attachment for a Con- 
tempt not intitled to a Day Rule. 326 
11. Attachment againſt one who acts as 


Under- Sheriff for not returning a Writ. 


- 381 
12. Attachment againſt a J/e1 Sheriff 
for not returning a Writ,  i#bid. 


13. Attachment againſt a Witneſs for 


not attending, denied. 435 

14. Attachment returnable the Day be- 
fore the firſt Day of full Term. 437 

15. Attachment of Privilege ſhould have 

15 Days between the Teſte and Re- 
turn. | 


Attoꝛney. p. 34 to 44. 
1. An Attorney forejudged ſued by Bill, 
pleads in Abatement that he is no 
Attorncy. 5 
2 An Attorney pleads Infancy, the Court 
refuſed to ſet the Plea aſide. 9 


H h 3. Affidavit 
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The INDEX: Or, 


3. Affidavit of Debt, in Order to hold to 


Bail made before Plaintiff's Attorney. 
1 

4. Leave to amend a Fine denied, the 
Affidavit being taken by the Attorney 
who made the Application 1 


J. Attorney undertaking to appear can't 


take Advantage of the Want of Ap- 
pearance. Te oo 
6. An Attorney, if he undertakes to file 

Bail muſt do it, tho' there be no Af- 

fidavit of the Debt, 50 
7. Conuſance not to be allowed againſt 


the Privilege of an Attorney. 97, 99 


8, Declaration muſt be demanded of the 
Agent in Town. 5 1 IST 


9. If the Defendant's Attorney cannot be 


found, Copy of the Declaration muſt 
be left in the Office, but Notice of 
Trial or Inquiry muſt be given to the 
Defendant himſelf, or left at his Houſe, 
and not left in the Office. 126, 276, 


| 396, 442 


10. Method to inquire after the Attor- 


ney as expected by the Court. 276 
11. Declaration delivered to the Defen- 
dant, his Attorney being known, is 
bad. 126 


12. Action againſt an Attorney for ap- 


pearing and pleading in Ejectment 
without Authority, 177 


13. Attor- 


Table of the Principal Matters. 


13. Attorney delaying to ſign Judgment 
till the Writ of Error was ſpent, or- 
dered to ſue out a new one at his own 
Expence.. Page 192 

14. Attorney not to be Bail. 211 

15. If no Agent in Town, Plea, Ge. 
muſt be demanded of the Attorney i in 


the Country. -- pho : 


16. Plea, tho with Notice to ſct off, muſt 
be delivered to the Agent in Town. 


281 
17. Abe Clerk giving Time to 


plead, Attorney bound by it. 293 
18. Attorney not to determine that a 

Plea is ill and ſign Judgment. 297 
19. Plea by an Attorney of another Court 

a Nullity. 387 
20. Venue not to be changed when an 


Attorney is Plaintiff, tho' in Action of 


Aſſault and Battery. 418 
21. Venue may be changed from Mid- 


dleſex, when an Attorney is Plaintiff, 


if he ſues by Captias. 419 
22, An Attorney when Defendant has no 
Privilege as to the Venue. ibid. 
23. No Attorney's Name to the Copy of 
the Writ. 4.40 
24. No Attorney's Name to the Writ, 
1 not ſtayed. ibid, 
. Proceſs not void. 441 


= No Attorney's Name to the Warrant, 


not void, ibid, 


Hh 2 27. Attor- 


The IND E X: Or, 

27. Attorney's Name to the Writ tho' 

not to the Warrant, ſufficient. Page 442 
Award. p. 44 to 48. 


Bail. p. 49 to 90. 
* in an Action of Account. 


2. Acetiam in Debt againſt Bail. 11 


3. Affidavit of Debt to hold to Bail made 
before the Plaintiff's Attorney. 12 


4. Bail Picce amended. „ 
5. Breach in a Declaration on a Recog- 
nizance of Bail ill aſſignetd. 19 


6. Bail cannot ſurrender the Principal 
after the Appearance Day of the Re- 
turn of the Writ, when an Action is 
brought upon the Recognizance. 20 

7. An Attorney not intitled to Bail, no 
Bill being delivered until after Arreſt. 


3 35 
8. Error on a Judgment after Verdict for 
the Defendant in Ejectment, no Bail 


FV 178 
9. Bail in Error by an Heir at Law after 
Judgment by Ni / dicit. 179 


10. In Error on Ejectment the Plaintiff 
in Error may give Bail, and need not 
himſelf enter into the Recognizance. 

179, 180 

It. Attorney not to be Bail. 211 

12, Lail in Homiue replegiamndo. 2 22, 224 

| 13. Sheriff 


Table of the Principal Matters. 


13. Sheriff can't take Bail to an Attach- 
| ment, Page 325 
14. Reſcuers admitted to Bail. 375 


Bail⸗Bond. 


1. Bail- Bond to be taken in double the 
Sum ſworn to. 67 
2. Bail- Bond may be ſued by the Execu- 
tors of the Aſſignee. 06. 
. Plaintiff may take an Aſſignment of 
the Bail-Bond and proceed thereon, 
tho he excepted to the ſame Bail 
| when put in above. ibid. 
4. Bail-Bond in a Country Cauſe not to 
be put in Suit till eight Days excluſive 
7 the Appearance are expired. 69 
Ternis of ſtaying Proceedings on m” 
Ball- Bond. 
6. Proceedings on the Bail- Bond ſta 51 
on Payment of Coſts, tho' the 25 
1 had been delayed of a Trial. 7¹ 


Baron and Feme. p. 91. 


1. In an Action againſt Baron and Feme, 
it the Wife only be arreſted, ſhe mall 
be diſcharged on a common Appear- 


ance ; aliter, if both arreſted. 65 
2. Feme Covert taken in Execution not 
to be diſcharged. . 66 


3. On a Judgment againſt Baron and 
Feme, Wite taken in Execution not 


to be diſcharge l. 208 
H h 3 4. Both 


The IN D EX: Or, 


4. Both taken in Execution, Wife not to 


be diſcharged. Page 209 
5. Bail by Baron and Feme on a Capias 
in VNitherman. 224 
6. ayer and Feme Priſoners allowed 
4d. per Week each. 337 
7. roset againſt Baron and Feme, " £3 
band only ſerved. 351 
8. No Occaſion to forvs the Wife with 
-Procels. ibid, 
Bill. 
1. An Attorney not ſuable as Executor 
by Bill. 34 
2. Serjeants at Law ſuable by Original 
and not by Bill. 389 
Breach, 
Breach in a Declaration on a Recogni- 
zance of Bail ill aſſigned, 19 - 
"oY 


Capias ad reſpondendum. 
15 S PTAS ad reſpondendum quaſh- 
ed, being teſted out of Term. 
436 
2. The Want of 15 Days between the 
Tefte and Return ol the Capias is Er- 
ror, and not Irregularity. 437> 438 


Capias 


Table of the Principal Matters. 


Capias ad Satisfaciendum. 


1. Ca. Sa. executed, amended. Page 25 


2, Ca. $4. lodged after Error brought, 


irregular | 198 


Capias in Withernam, 
See Homine replegiando. 


Caſſetur bꝛeve. 


1. On a Plea in Abatement, the Plaintiff 


may confeſs the Plea, and enter a Caſ- 
ſetur breve, without applying to the 
Court or paying Coſts. _ "0 
2. Scire facias may be quaſhed before 


Plea without Colts. 378 


Certioꝛari. 


On Certiorari the Plaintiff not bound to 
the Cauſe of Action below, may de- 


clare as he pleaſes. 221 


Commiſtion, 
Common for the Examination of a 


Plaintiff in a Onare Tmpedit touching 


Secret Truſts tor Papiſts. 362 
Commitment. p. 92. 
Compoſition, 

See Informer. 226 


Hh 4 Con⸗ 


The I N D E X: Or, 


Condition. 
1. Condition of Recognizance in Ac- 


count. e og” 
2. Condition of Recognizance in Ho- 


mine replegiando. 222 


Conuſance, p. 92 to 99, 


Coſts, p. 100 to 120. 
1. The Plaintiff ſhall pay no Coſts on 
confeſſing a Plea in Abatement. 6, 7 
2. An Sn allowed Coſts of Taxa- 


tion. 36 


3. Arbitrators by Rule of Court may 
Award Coſts ſubſequent to the Sub- 


miſſion, Arbitrators by Bond __ 


4. On Diſcootinuaice, the Plaintiff mall 


pay Coſts tho' he be an Adminiſtrator. 


157 
5. How the Defendant is to recover his 
Coſts in Ejectment. 171 


6. Of demanding Coſts of the Leſſor of 
the Plaintiff. . 


7. Remedy for Coſts, when the Plaintiff 
is nonſuited for not confeſſing Leaſe 
Entry and Ouſter, is on the Rule by 


Conſent. __'” 


8. proceedings in Ej jectment ſtayed till 


Coſts of a former Ejeament paid. 174 


9, But 
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Table of the Principal Matters. 
9. But not when the Leſſor is in Cuſtody 

for thoſe Coſts. Page 175 
10. On a Nonſuit at Trial in a Ho- 


mine replegiando, the Defendant ſhall 
have Coſts, "433 


11. If on ſetting off a mutual Debt a 


| Ballance be found for the Defendant, 
he ſhall have his Coſts. 265 


12. Defendant taken on a Capias Utle- 


gatum and reverſing the Outlawry, 
ſhall pay Coſts to the Exigent, the 
ſubſequent Coſts to attend the Event. 


270 


5 13. But muſt pay full Coſts, if Levy 3 5 


or Outlawry certified into the Exche- 
quer. iii. 
14. How the Defendant ſhall recover his 
Coſts if the Plaintiff does not declare 
after Reverſal of the Outlawry. 271 


: 15. Coſts allowed againſt a Defendant, 


who had been admitted to defend itt 
Forma pauperis., 279 


16. No Coſts on a Repleader. 374 


17. Scire facias may be quaſhed before 
Plea without Coſts. 378, 379 
18. Prothonotary may tax Coſts for not 
going to Trial at Diſcretion. 404 


19. Both Plaintiff and Defendant give 


Notice of Trial, neither proceed to 
Trial, both intitled to Colts 405 


20. Dcfen- 


The INDEX: Or, 

20. Defendant a Pauper obliged to pay 
Coſts for not proceeding to Trial pur- 
ſuant to Notice by Proviſo. Page 405 
21. Defendant giving a ſecond Notice of 
Trial by Proviſo, Proceedings ſtayed, 

till Coſts paid for not proceeding to 
Trial purſuant to the firſt Notice. 406 
22. Coſts for not going on to Trial pur- 
ſuant to Notice, tho the Defendant 
had entered a Ne recipiatur. ibid. 
23. No new Trial without Coſts. 408 
24. Coſts for not executing a Writ of 
Inquiry purſuant to Notice. 448 
25. Writ of Inquiry be on the Plain- 
tiff's Motion, he ſhall pay Coſts when 
the Defendant has made a Defence. 
444 


Countermand. 

1. Notice of Trial may be counter- 
manded, though the Record be made 
*& Reanaver, 393 
2. Countermand of Notice of Trial may 

be given in the Country two Days 

before the Commiſſion-Day. 393 
3. Notice of Trial countermanded, 

and continued in the ſame Notice, bad, 
and Verdict ſet aſide. "as 
4. Notice of Trial for the Monday coun- 
termanded on the Saturday good, 395 


County 


Table of the Principal Matters. 


County Palatine. 
1. On a Teſtatum into Durham the De: 


fendant muſt be ſerved with a Copy 
of the Biſhop's Mandate to the She- 


riff, Page 343 
2. Muſt be ſerved with the Proceſs out | 
of the Superior Court, „ 


Venue ariſing in a County Palatine; 
Rule to ſhew Cauſe why it ſhould 
not be laid in an adjacent County. 428 
4. Venue not to be changed into a County 
Palatine. 429 


Criminal Converſation. 


Trial at Bar in an Action for Criminal 
Converſation, * 1 


D 


Damages. 

Y Erdict may be ſet out for exceſſive 
Damages, but not for Smallneſs 
of Damages. 431 

2, Inquiry not to be ſet aſide for Small- 
neſs of Damages. 5 


Detlaration. p. 121 to 152: 
1. Declaration in Ejectment amended. 16 
2. Amendment of Declaration by adding 


new Counts after Iſſue joined, denied. 
16 


3. Amend- 


The INDE X: Ox, 
3. Amendment of Declaration in Eject- 
ment by altering the Day of the De- 
miſe after Iſſue joined, denied. Page 
| ts 8 16 
3. Declaration amended after Iſſue joined, 
and Verdict ſet aſide. . 
5. When the Plaintiff amends his Decla- 
ration and pays Coſts, the Defendant 
ſhall not have an Imparlance. 18 
6. Declaration amended by adding new 
Counts in the ſecond Term. ibid. 
7. Amendment of a Declaration tending 
to a new Cauſe of Action, prayed 
after Notice of 'Trial, denied. 19 


8i. Declaration amended after Argument 


on Demurrer, & Ulterius Confilium 
ordered. , / 
9. Breach in a Declaration on a Recog- 
nizance of Bail ill aſſigned. ibid. 
10. Declaration amended by altering the 
Venue after Iſſue joined. 20 
11. Appearance by the Plaintiff for the 
Defendant muſt be before Declaration 

„ qenvered. V 
12. In the Memorandum of a Declara- 
tion againſt an Attorney, the Nature 
of the Action need not be ſet forth. 35 
13. Declaration in Ejectment intitled 
Trin. 4 Geo. 2. inſtead of 3 and 4. not 
material. LE e 


14. Decla- 


Table of the Principal Matters. 


14. Declaration in Ejectment of 7 Trinity 
Term, with Notice to appear in Hi- 
lary Term. | Pag e 103 

15. Declatativn | in Ejectment of Hache 
elmas Term, Se before the E/- 
ſoin Day of Hilary Term, and Demiſe 
laid on the firſt Day of January. 164 

16. Service of Declaration in Eje&ment. 

165, 166, 169, 168 

17. On Habeas Corpus or Certiorari, the 

Plaintiff is not tied to the Cauſe of 

Action below, may declare as he 

pleaſes, 221 

18. Plaintiff can't be non-qeoſil for not 

_ declaring after Outlawry reverſed. 271 

19. Pledges may be added to a Declara- 
tion at any Time before Judgment. 

323 

20. Priſoner in Cuſtody os on an Attachment 

can't be charged with a Declaration 

or Execution without Leave. 325 

21. Priſoner ſurrendering as a Fugitive, 
not to be charged with a Declaration. 

i 326 

22. Time to declare againſt a Priſoner 
denied. 5 37 

23. Declaration againſt a Priſoner on the 
5th Day after Term. „ 

24. After an irregular Declaration againſt 
a Priſoner, cannot declare de xo un- 


leſs, | Fc ibid. 


25. Pri- 


The IN D EX: Os; 


25. Priſoner irregularly charged with 4 
Declaration, ſhould complain before 
Judgment. s 
26. Declaration againſt a Priſoner in a 
Country Gaol need not be entered 
with the Prothonotary before Delivery; 
aliter againſt a Priſoner in the Fleet. 
$4063 . bid. 
27. No need of an Affidavit on delivering 

a Declaration againſt a Priſoner, where 
there was an Affidavit upon the Writ, 
whereupon he was arreſted. 330 
28. When a Declaration is delivered 
againſt a Priſoner as a new Charge in 
order to hold him to Bail, the Decla- 
ration indorſed by the Prothonotary 
ſhould be delivered, and not a Copy. 
3 5 331 

29. Plaintiff muſt declare in Prohibition 

it the Defendant inſiſts on it. 356 
30. Declaration on a Promiſſory Note 
by the Indorſee againſt the Drawer, 
no need to alledge Notice of the In- 


dorſement. „„ 
31. No need to call for a Declaration in 
Replevin. 1 7 


Leave to bring Money into Court on all 
the Counts in the Declaration except 
the laſt, and to Demur to that, denied. 
| = oi | 256 

2 Diſcon- 


Table of the Principal Matters: 


Diſcontinuance. p. 157, 1358. 
Dower. p. 159, 160. 


Ejetment, p. 161 to 178. 
. in Ejectment amend- 


Page 16 
2. Amendment of Declaration in E- 


jectment, by altering the Day of the 
Demiſe after Iſſue joined, denied. 16 
3. Term in Ejectment cannot be en- 
luarged without Conſent. 17 
4. Ball in an Action for Meſne Profits. 
62 

5. Error on a Judgment after Verdict for 
the Defendant in Ejectment, no Bail 
423 178 
6. In Error on Ejectment, the Plaintiff 
in Error may give Bail, and need not 
himſelf enter into the Recognizance. 
179, 180 

7. Caſual Ejector can't bring Error. 181 
8. Not uſual to grant a new Trial in 
Ejectment, where a Verdict was for 
the Plaintiff; aliter if for the Defen- 
dant. 408 


Exroz. 


The INDE X: Or, 


Erroz. p. 178 to 198. 
1. Warrant of Attorney amended after 
Error brought, and Certiorari return- 
. ea e 
2. Debt on a Judgment after Error 
brought, the Plaintiff may proceed to 
Judgment, but not to Execution till 
PPV 55 
3. Action upon a Recognizance of Bail 
cannot be brought pending, a Writ of 
Error. ws ED | 
4. Judgment on a Non-Proſs at Trial, 
figned after the Plaintiff's Death, who 
died before the Day in Bank, muſt be 
reverſed by Writ of Error. 238 
5. Judgment not to be ſet afide on Mo- 
tion after Error brought. 241 
6. Leave to execute a new Writ of In- 
quiry after Error brought. 449 


Eſcape. p. 199 to 204. 
Eſſoin. p. 204 to 206. 


Evidence. p. 206, 207. 

1. Where Words import a general Charge 
of Felony, the Truth of them cannot 
be given in Evidence in Mitigation of 
Damages, where a particular Charge 
it may. +: 282 


"EE 2. Regiſter 


Table of the Principal Mathers: 
2, Regiſter of the Eccleſiaſtical Court 


Sabpoena'd, not obliged to produce a 
Will, unleſs Ordered by Rule of Court. 


Page 434 
Exception. 
1. Exception to Bail muſt be marked on, 
the Bail-Piece, 77 


2. Exception in Vacation- time, whether 
the Defendant has four Days in the 
next Term to juſtify. 78 

3. Plaintiff not bound to except to ad- 
ditional Bail, the Defendant muſt get 
em juſtified within the four Days. 81 1 


Execution. p. 208 to 215. 


1. Execution executed not to be amend- 
e 24 
2. Cu. Sa. executed, amended. 2c 
3. Debt on a Judgment after Error 
brought, the Plaintiff may proceed to 
Judgment, but not to Execution till 
Error determined. 55 
4. Debt on a Judgment pending a Writ 
of Error, the Plaintiff may proceed 
to Judgment but not to Execution till 
Error determined. 182 
F. May take out Execution if the De- 
fendant does not apply to have it 
- layed. 183, 186 
6. Judgment ſigned after Return of 
Writ of Error was out, Record not 
removed, and Execution regular. 186, 
188, 192, 193 
. 7. After 


7. After Return of the Writ of Error 
was out, the Plaintiff ſigns Judgment 
and takes out Execution, regular, tho 
Bail on the Writ of Error. Page 187 

8. Execution pending Writ of Error. 189 

9. Defendant charged in Execution, not- 

withſtanding a Writ of Error. 194 

10. Writ of Error in the Name of one 

Defendant in a Joint Action, Leave to 

take out Execution againſt the other 

Defendants. 194 

11. Error abated by the Death of the 

Chief Juſtice, Leave to take out Exe- 


cution. i 195, 197 
12. Not to be taken out without Leave. 
5 196 


13. Priſoner diſcharged for want of Plain- 
tiff's proceeding to Execution is totally 
diſcharged, and can't afterwards be 

taken in Execution; aliter if diſchar- 
ged for not proceeding to Judgment. 
. 333 

14. Priſoner charged in Execution, tho 
intitled to be diſcharged, he not ha- 
ving lodged his Superſedeas till after 

Habeas Corpus ad Satisfaciendum. 334. 

15. Detendant by Accident not charged 

in Execution in two Terms, no Su- 
perſedeas. 2 | 335 
16. Execution returnable on a general 
Return inſtead of a Day certain. 
439 

Executos. 


Table of the Principal Matters. 


Executoꝛs. 


I. Plea in Abatement, that there is ano- 
ther Executor, ſhould have an Affida- 


vit annexed, Page 4 
2. Bail-Bond may be ſued by the Execu- 
tor of the Aſſignee. 768 


3. Executor not to be allowed Coſts of 
Proceſs ſued out by the Teſtator. 113 
4. Debt by Executor for Rent in bis 

oven Time, Verdict againſt him, whe- 

- Tat he ſhall pay Coſts. 114 

. Coſts againſt an Executrix on a Non- 

" Dow for Default of a Replication. ibid. 
6. Where Executrix ſhall pay Coſts of 
a Non-Profs at Trial on the Stat. of 
Hue and Cry. _ l 
Executor Non-ſuited at Trial on an 
| Tudebitatus Aſſumpſit for Money re- 
ceived after the Teſtator s Death, ſhall 
pay Colts. 116 

8. Exccutor intitled to Coſts that were 
payable to the Teſtator by Rule of 


Cans ibid. 


9. Declaration againſt an Executor in the 
de het & detinet, good after Verdict. 139 
10. Declaration by an Executor in the 
debet & detinet good after Verdict. 140 
11. Leave to plead Plene Adminiſtravit 
after regular Judgment ſet aſide. 234, 
236 


— 


I i 2 12, Defen- 


The IN D E X: Or, 

7. After Return of the Writ of Error 
was out, the Plaintiff ſigns Judgment 
and takes out Execution, regular, tho 
Bail on the Writ of Error. Page 187 

8. Execution pending Writ of Error. 189 

9. Defendant charged in Execution, not- 

withſtanding a Writ of Error. 194 

10. Writ of Error in the Name of one 
Defendant in a Joint Action, Leave to 
take out Execution againſt the other 
Defendants. 5 | 


3 
11. Error abated by the Death of the 


C—ᷓ. bief Juſtice, Leave to take out Exe- 


| | 4 195, 197 
12, Not to be taken out without Leave. 
196 


13. Priſoner diſcharged for want of Plain? 
tiff's proceeding to Execution is totally 
diſcharged, and can't afterwards be 
taken in Execution; aliter if diſchar- 
ged for not proceeding to Judgment, 

| 5 333 
14. Priſoner charged in Execution, tho' 
intitled to be diſcharged, he not ha- 
ving lodged his Superſedeas till after 

Habeas Corpus ad Satisfaciendum. 334 

15. Defendant by Accident not charged 

in Execution in two Terms, no Su- 

perſedeas. 4 335 

16. Execution returnable on a general 

Return inſtead of a Day certain. 

123 . 

Executoꝛs. 


Table of the Principal Matters. 
Executoꝛs. | 


1. Plea in Abatement, that there is ano- 
ther Executor, ſhould have an. Affida- 


vit annexed. Page 4 
2. Bail-· Bond may be ſued by the 2 
tor of the Aſſignee. 68 


. Executor not to be allowed Coſts of 
Proceſs ſued out by the Teſtator. 113 


4. Debt by Executor for Rent in bis 


_ own Time, Verdict againſt him, whe- 
-— Ta he ſhall pay Colts. 114 
Coſts againſt an Executrix on a Non- 

N for Default of a Replication. ibid. 

6. Where Executrix ſhall pay Coſts of 

a Non-Profs at Trial on the Stat. of 

Hue and Cry. "TIF 


Executor Non-ſuited at Trial on an 


Indebitatus Aſſumpſit for Money re- 
ceived after the Teſtator's Death, ſhall 
pay Coſts. 116 
S8. Exccutor intitled to Coſts that were 


payable to the Teſtator by Rule of 


Court. ibid. 
9. Declaration againſt an Executor! in the 


de bet & deti net, good after Verdict. 139 


10. Declaration by an Executor in the 
 debet & detinet good after Verdict. 140 
11. Leave to plead Plene Adminiſtravit 

after regular Judgment ſet alice, 234, 


236 
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The IN D EX: Or, 
12. Defendant, an Executor not allowed 
to bring Money into Court. Page 249 
13. Allowed, conſenting not to take it 
out again. 249, 250 
14. Money brought into Court, ſhall 
not be paid back to the Defendant's 
Executor. ONS ,< 
15. Caſe by Executor for Rent received 
by the Defendant, which was due to 
the Teſtator in his Life-time, the De- 
fendant cannot ſet off a Debt which 
was due from the 'Teſtator. 2868 
16, Leave to withdraw a ſpecial Plene 
adminiſtravit, and plead Plene admi- 


niſtravit generally. — 38 
17. Proceſs againſt two Defendant's Exe- 
cutors, both muſt be ſerved 351 

F 


5 Fitri Facias. 
1. LIE RI facias executed, not to be 
amended. 24 ſed vide p. 25. 
2. The Words Teſtatum, Gc. needleſs. 210 
3. Heri facias into a Foreign County 
regular, tho the Words Teftatum, Oc. 
were omitted. 7 212. 


Fine. 
Leave to amend a Fine denied, the Affi - 
davit being taken before the Attorney 
who made the Application. 13 

CEE ; Habeas 


Table of the Principal Matters. 


H 
ed Coꝛpoꝛa. | 
1 takes S Corpora, whether a- 


mendable, Page 22 

2. Twenty four Jurors returned on the 
Penire facias, and forty eight on the 
Habeas Corpora, Verdict ſet aſide. 416 


| Habeas Coppus. p. 216 to 221, 
On a Habeas Corpus Defendant not 
obliged to put in Bail till ſerved with 


a Judge's Order, 535 52 
e 
Bail in Error by an Heir at Law on a 
Judgment by Nil dic. 179 
Homine replegiando. p. 221 to 224. 
Pundzed. 
A Hundred intitled to an Action of Ef- 
Co”... 52 203 
1 


Imparlance. p. 225. == 
7 HEN the Defendant ads] in 

Abatement in the ſubſequent 
Term, a Special Imparlance mult be 


procured within the firſt four Days. 1 
I i3 2. When 


The IN DE X: Os, 


2. When the Plaintiff amends his Decla- 
ration and pays Coſts, the Defendant 
ſhall not 5 75 an Imparlance. Page 18 
3. After“ Imparlance only four Days to 
plead in a Country Cauſe. 288 
3. Venue may be changed notwithſtand- 
ing an Order for an Imparlance. 425 


Inkant. 

Is Plea of Infancy to have an \ Affidavit 
annexed, 5 
2. Plea of Infancy by an Attorney re- 


4 to be ſet alide. - 8 


Prochein amy liable to Coſts. 102 
4. An Infant Leſſor of the Plaintiff in 
een ſhall not give Security for 


Coſts. 1 16 
5. Bail by Guatditn for an Infant in 
Homine replegiando. 224 


Inkoꝛmer. p. 226, 


1 Inquiry. p. 442 to 451. 
T's The Award of a Writ of Inquiry 
ammended. 24 
2. Notice of Executing a Writ of In- 
uiry muſt be delivered to the Defen- 

| dam when his Attorncy can't be found. 
1286, 276 

4 Notice of Inquiry for ſuch an Hour, 
or as ſoon after as the Sheriff could 
Attend, bad. . 13434 
4. Notice 


Table of the Principal Matters. 
4. Notice muſt be given of a Writ of 
Inquiry in Dower. Pape 159 

5. Writ of Inquiry on Bill returnable on 

a general Return, is Error, and not 

 Irregularity. 258 


Intereſt. 


1. Intereſt on a Promiſſory Note to be 


allowed from the 'Time of the De- 


mand proved; if for Money lent, from 
the Date of the Note. $99 
2, Intereſt on a Promiſſory Note to be 


allowed from the Time the Note is 


_ . "payable to the Time of the Return of 
the Writ, „„ 


Interrogatoꝛies. 


Plaintiff in Quare Impedit examined on 


Interrogatories touching Secret Truſts 
for Papiſts. | 359 


Irregulartttes. 
1. Irregularity in entering Appearance 


too late to be complained of after 


Judgment. 22 


2, Irregularity in delivering Declaration 


too late to be complained of after In- 


quiry executed, or on the Day before 


” 
% 


it is to be executed. 127 


3. Irregularity in a Non-Pros too late 


to be complained of after Judgment in 
an Action upon the Non Pros. 139 
11 + fo 'Irre- 


The IN DE X: Or, 
4. Irregularity in delivering Demurrer 
Books, when to be complained of. 


| 1 5 Page 152 
5. Judgment ſet aſide for Irregularity 
after Inquiry executed. 2237 


6. Motion to ſet aſide a Judgment for 
Irregularity, muſt be two Days before 
Inquiry executed. „ 

7. Inſufficient Notice in Proceſs may be 

complained of at any Time before 
Judgment. FHFHö'w |. 

8. Irregularity in the Service of Proceſs 

may be complained of at any Time 
before Interlocutory Judgment. 355 


ee, p. 227 id 2, 

1. Confeſſing Leaſe, Entry and Ouſter 
at the Trial will not preclude the 
Plaintifl from taking Advantage of a 
Variance between the Iſſue delivered 
and the Record of Nift Prins. 169, 170 

2, Variance between the Iſſue delivered 
and the Record of Nife Prius, 414 


Judgment. p. 233 to 245 
1. Judgment on a Warrant of Attorney 
by a Priſoner ſet aſide, an Attorney not 

being preſent at the executing the 

Warrant of Attorney, 339 
2, If an Attorney, or a Practicer as ſuch, 


* 


on Behalf of either be preſent, it is 


cont... 340 
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3. An Attorney's Clerk only preſent not 
ſufficient. Page 340 
4. If the Defendant be an Attorney, it 
is not neceſlary to have another At- 
torney preſent. „ 
5. Scire factas where the Plaintiff died 
after Inquiry executed and before 
final Judgment, 376 
6. Judgment of above a Year's ſtanding, 
muſt be revived by Scire facias, tho 
the Plaintiff was delayed by an In- 


junction out of Chancery. 377 
1 Jurata. 
Jurata amendable. Ce | 


Jurisdiftion. p. 245 ,246. 


Jury. P. 247, 248. . 
1. Coſts of a Special Jury (except the 
1] Afrriking) allowed. ; 106 
3 2. Verdi& given by Ballot ſet aſide 409 
f 3. Twenty four Jurors returned on the 
Denire facias, and forty eight on the 
Habeas Corpora, Verdict ſet aſide. 416 


Juſtitication. . 
Verdict for the Defendant, on a bad Ju- 
ſtification eonfeſſing the Treſpaſs, ſet 
aſide, and Judgment entered for the 
5 240 


Memo⸗ 


The INDEX: Or, 


+ 
* M o by 


pPemoꝛandum. 

FN the Memorandum of a Declaration 
againſt an Attorney, the Nature of 
the Action need not be ſet forth. Page 35 


Milnomer. 
Miſnomer muſt be pleaded in Abatement, 
and cannot be taken Advantage of in 
Arreſt of Judgment. N 
Boney, &c. bzought into Court. p. 24 
8 | to 263. n 
1. On a Plea of Tender the Money muſt 
be brought into Court. 5 
2. Money not to be brought into Court 
after regular Judgment ſet aſide. 289 
3. Leave to bring Money into Court, 
and plead Non 4fſumpfit to the firſt 
Count, and Non Afſumpſit if ra ſex 
Annos to the reſt of the Decaration. 
„„ 8 
4. Rule to plead double after Money 
brought into Court, diſcharged. 317 


Motions. p. 263 to 263. 
1. Motion for an Attachment on the laſt 
Day of a Term. — 18 


2. No 
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2, No Motion in Arreſt of Judgment on 
the laſt Day of a Term without No- 
tice. Page 238 

3. Motion to put off a Trial muſt be 

made two Days before the Day of 

Trial. 399, 400 

4. Motion for a new Trial after Motion 
in Arreſt of Judgment. 409 

No Motion for a new Trial after the 
gert four Days. nnr 

6. Motion to change the Venue too late 
after Plea, Time to plead, or Summons 
for Time to. plead. 423 to 426 

7. Motion on the laſt Day of a Term to 
change the Venue too late. 426 

8, Motion to change the Venue - on the 

laſt Day of the Term received, 427 

9. Motion to change the Venue on the 
laſt Day but one of the Term re. 


. ceived. ibid. 
10. No Motion to ſet aſide a Verdict after 
the firſt four Days. 432 


Putual Debts. p. 265 to 268, 
Notice to ſet off a Debt at Trial not 
amendable. 21 


3 
Ne Recipiatur, 

Js Ts for not going to Trial, tho 

the Defendant had entered a Ne 


_ Tecipiatur, 406 
| Not 


Th INDEX: Or, 
Non P20s. 


1. Coſts againſt an Executrix on a Non 
Pros, for want of a Replication. 

Page 114 
2, Adiminiſtrator Nonſuited on 'Trial in 
Trover paid Coſts, the Converſion 
being after Inteſtate's Death. 115 
& Colt paid by Executrix on a Non- 
ſuit at Trial upon the Statute of Hue 
and Cry. ibid. 
Executor Nonſuited at Trial on an 
| Indebitatus Aſſumpſit for Money re- 
ceived after the Teftator 5 Death, paid 
Coſts. 116 
5. Adminiſtrator Nonſuited in Prohibi- 
6055 brought by himſelf paid no Coſts. 


118 
6. Plaintiff Nonſuited at Trial on a 


Homine replegiando, the Defendant 
ſhall have Coſts, 2 448 


7. Plaintiff can't be Non- proſſed for not 
declaring after ee reverſed, 271 | 


Notice. p. 269. 
1. Notice to ſet off a Debt at Trial, not 


ammendable. 21 
2. Two Days Notice of juſtifying Bail, 
80 


3. Notice of Trial or of executing a 
Writ of Inquiry, muſt be delivered to 
the Pefendant himſelf, or left at his 


Houſg 


x 
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Houſe when his Attorney cannot be 
found, and not left at the Office. 
Page 126, 276 
4. When the Plaintiff appears for the De- 
fendant, Notice muſt be given of the 
Declaration, though the Defendant be 
r — 1 
J. Defendant's Place of Refidence being 
in Dorcheſter, but lodging in Biſhop- 
gate: ſtreet, and being ſerved with Pro- 
ceſs, Notice of the Declaration may 
be left at his Lodging, tho he be then 
in the Country, and he ſhall plead in 
four Days. 5 2 mu 
6. Notice to the Defendant's Attorney 
of a Declaration being left in the 


Office, muſt be in Writing. 130 

7. Notice of a Declaration muſt be given 
before Rule to plead. 7 "Is 

8. Muſt ſet forth the Nature of the 
RS. i © 

9. Need only mention the Nature of the 
ä 133 


10. Notice of a Declaration for Goods 
fold and delivered, tho' there was a 
Count for Money, lent good. 132 

11, Notice of a Declaration without a 

Date, bad. re 134 
12. Declaration with Notice to plead in 
four Days, when the Defendant had 
eight Days, bac. 135 


13. Decla- 


The INDE X: Or, 
13. Declaration only well delivered from 
Time of Notice. Page 122, 135 
14. Notice of Inquiry for ſuch an Hour, 
or as ſoon after as the Sheriff could 
attend, bad. — 11 
15. Notice muſt be given of a Writ of 

Inquiry in Dower. 459 
16. Declaration in Ejectment of Trinity 
Term, with Notice to appear in Hi- 
JJ 
17. Notice to appear in Proceſs muſt be 
for the Appearance Day, 345 
18. Muſt be for the Eſſoi n- Day. 346 
19. Tho' the Eſſoin- Day be a mules 
| 346 

20. Notice for the Monday wrong. 347 
21. Notice to appear on the 20th OZ. 
not ſaying next, bad. 347 
22. Inſufficient Notice on Proceſs, may 
be complained of at any Time before 
Judgment. „ 
23. Notice different from the Proceſs as 
to the Defendant's Name. 3348 
24. Notice muſt be given on ſerving a 
Copy of Proceſs, though the Writ be 
Special, and the Debt above 10, 349 
25. If the Plaintiff does not file his Re. fa. 
Jo. at the Return, he muſt give Notice 

of filing it. 5 370 
26. Notice muſt be given of executing a 

Writ of Scire fieri Inquiry. 379 


C 
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27. Eight DaysNotice of Trial ſufficient, 
the Defendant an Attorncy having 
Chambers in Clifford Inn, and a 
Houſe above 40 Miles from London. 
= 5 Page 387 
28. Fourteen Days Notice of Trial, tho 
Defendant in Town when Arreſted, 
and Notice of Trial given. 387 
29. Fourteen Days Notice of Trial, the 
Defendant living in Ireland. 388 
30. On Trial by Proviſo the Defendant 
muſt give 14 Days Notice of Trial, if 
the Plaintiff would have been bound 
to give the ſame Notice. 388 
31. Short Notice of Trial, what. 390 
32. Where a Term's Notice of Trial, it 
muſt be given before the Eſſoin- Day 


"of the Term.  _ 291 
33. Notice of Trial a Proceeding within 


34. Whether a whole Term's Notice 
ſhould not be given where there have 
been no Proceedings for three Terms. 

„ 1 
35. Notice of Trial may be counter- 
manded, though the Record be made 
a Remanet. 855 1 

36. Countermand of Notice of Trial 
may be given in the Country two 
Days before the Commiſſion Day: 

ibid. 


37. Notice 


The IN D EX: Ox, 
37. Notice of Trial countermanded and 
continued in the ſame Notice, contra- 
dictory, and Verdict ſet aſide. Page 
3 : 394 
38. Notice of 'Trial for the Monday Coun- 
termanded on the Saturday, good. 395 
39. Notice of Trial can be continued but 
nn. - x 396 
40. Notice of Trial to the Defendant, 
wen his Attorney is known, is bad. 
ns EE, i bid. 
41. Notice of Inquiry given to the Defen- 
dant, when his Attorney is known, 


bad. Ws "> Bn 


42. Notice of Inquiry in a Joint Action 
| ſhould be given to both Defendants. 
3 445 
43. Notice of executing aWrit of Inquiry 
may be given on the Iſſue of Nut 
tiel Record. t bid. 
44. A Term's Notice of executing a Writ 
of Inquiry, when no Proceedings for 
a Year after Interlocutory Judgment. 
444 
45. Short Notice of executing a Writ of 
Inquiry, ſhould be at leaſt two Days 
JS. ibid. 
46. Notice of Inquiry between ten and 


two incertain. 445 
47 Should be confined to the Compaſs 
of two Hours, 445 


48. Notice 
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48. Notice of Inquiry for eleven good, 

if executed before twelve. Page 446 
49. Notice of Inquiry incertain as to 
Time and Place. ibid. 
50. Notice of Inquiry at Meſtminſter 

generally, bad. . 


| = 51, Notice of executing a Writ of In- 


gaquiry at the three Tong in Brook- 
- ftreet, Middleſex, incertain, and Writ 


of Inquiry ſet aſide, ibid. 

52. Coſts for not executing a Writ of 

Inquiry purſuant to Notice. 448 
Mul tiel Recod. 


1, On a Replication of Na tiel Record 
in the ſame Court, there is a com- 
plete Iſſue, and no need of a Rejoin- 
1 5 227, 228 
2. Notice of executing a Writ of Inquiry 
may be given on the Iſſue of Nul tiel 
Record. 5 


O 


95 Der. 2 269. 

1. On a Judge's Order for Time to plead 

till Monday, Judgment can't be ſigned 

till the Taeſday in the Afternoon. 287 

2. When the Defendant is bound to plead 
by a Judge's Order, no Occaſion for a 
Rule to plead. 290, 291 

5 K k Oziginal. 


The IN D EX: Or, 
© Diiginal, 


1. Original, not a Proceſs to be ſerved 
on Defendant within the late Act. 
1 nn 

2. An Attorney Executor ſuable by Ori- 

ginal, and not by Bill. TO 

3. Serjeant at Law ſuable by Original, 
and not by Bill. I; 380 


Dutlawzy. p. 270 to 275 
1. After Error brought the Plaintiff can't 
proceed to Outlaw the Defendant on 
the Judgment. ans | 
2, Priſoner in Cuſtody on a Capias Ut- 
legatum, diſcharged on the Inſolvent 
——.. AAA 339 


Pyper. p. 275 to 278. 

1. Like Time to plead after Oyer given 
as when demanded. 28, 300, 301 
2. On giving Oyer can't ſign Judgment 
for not paying for the Copies, but 
may refuſe to deliver them. 29 
3. Demand of Oyer to be in Writing. 
„ 
4. Oyer to be demanded before the Rule 
to plead is out. 3 
5. If Oyer be demanded after the Rule 
to plead is out, the Plaintiff need not 
give it, but if he does, he cannot fign =» 

| ER 1 
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Judgment: till the next Day in the 
Afternoon. Page 300 
6. If the Defendant pleads a Deed with 
a Profert, and does not give Oyer 
within a reaſonable Time, the Plain- 
tiff may fign Judgment without ap- 
plying to the Court for Leave. 


3⁰¹ 
4 
| Papiſts. 
Prana; in a Oyare Tmpedit examin- 
| ed on Interrogatories touching Se- 
cret Truſts for Papiſts. "£2 2350 
Partaturs. 


No Parcaturs to be entered for the fo 


une p· 279. a 


Defendant a Pauper obliged to pay Colts 
tor not going to Trial purſuant to 
Notice by Proviſo. 405 


Plea, p. 280 to 307. 
Plea in Abatement of a ſubſequent 


Tom to be pleaded in the firſt four 


Days, and a Special Imparlance to be 
_ procured within that Time. 1 


K R 2 2. An- 


N 


The IN DE X: Oy, 


2. Antient Demeſne not to be pleaded 
without Leave of the Court, and an 
Affidavit that the Lands are Antient 
Demeſne. Nager 2 
3. Antient Demeſne to be pleaded with- 
in the firſt four Days of the Term. 


: ibid, 
4. Within what Time to plead in Abate- 
ment. 3 


5. Plea in Abatement after the four Days, 
the Declaration not being well de- 


livered. ibid. 
6. Plea in Abatement without an Alu- 
davit, Judgment ſigned. _ K 


7. Plea of Infancy to have an Aff davit 
annexed. 3 
8. The Want of Addition pleaded in 
Abatement without an Affidavit. ibid. 
9. Affidavit of the Truth of a Plea in 
Abatement, made by the Defendants 
Attorney, held ſuſficient. 6 
10. The Plaintiff ſhall pay no Coſts on 
confeſſing a Plea in Abatement. 7bid. 
11. On a Plea in Abatement, the Plain- 
tiff may confeſs the Plea, and enter a 
Caſſetur breve without applying to the 
Court, or paying Coſts  #bid. 
12. Miſnomer muſt be pleaded in Abate- 
ment, and cannot be taken Advantage 
of in Arreſt of Judgment, 7 


T3, A 
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13. An Attorney forejudged ſued by Bill 
pleaded in Abatement that he is no 


Attorney. Page 8 
14. Plea of Infancy by an Attorney re- 
fuſed to be ſet aſide. 9 


15. When the Plaintiff amends his De- 
claration and pays Coſts, the Defendant 
ſhall not have an Imparlance. 18 
16. Plea in Abatement not amendable. 
21 
17. When plaintiff not bound to give a 
new Rule to plead. 28 
18. Like Time to plead after Oyer given, 
as when demanded. 28, 300, 301 
19. On giving Oyer can't fign Judgment 
for not paying for the Copies, but may 
refuſe to deliver them. 29 
20. Defendant's Place of Reſidence being 
in Dorcheſter, but he lodging in Bi- 
 ſhopſgate -ftreet, and being ſerved with 
Proceſs, Notice of the Declaration 
may be left at his Lodging, tho' he 
W "be then in the Country, and he ſhall 


' -Plead in four Days. 129 
21. Notice of the Declaration muſt be 
given before Rule to plead. 131 


22. Declaration delivered with Notice to 
plead in four Days, when the Defen- 
dant had eight Days, bad. 135 
23. Leave to wave a Demurrer, and plead 
the general Iſſue, denied, the Plaintiff 
tart been delayed a Trial. 153 
1 24. Two 


The IND EX: Or, 

24. Two Defendants by the ſame Attor- 
ney deliver two ſeparate Pleas of Non 
CP, they muſt be entered ſeparately 
in the Iffue. n Page 231 
25. Leave to plead Plene Adminiftravit 
afrer ot avg Judgment ſet aſide. 234, 
236 

26. Judgment ſet aſide on Payment of 
Coſts, muſt be on pleading the general 


Iſſue. 235 
27. On a Plea of Tender, the Money muſt 
be brought into Court. 239 


28, Verdict for the Defendant on a bad 
Juſtification, confeſſing the Treſpaſs 
let aſide, and Judgment entered for 


the Plaintiff. 240 
29. Leave to plead double, and bring 
Money into Court, denied. 260 


ü zo. Money to be brought into Court 
ſhould be brought in before Plea de- 
_ hyered. 261 

31: Leave to withdraw the general Iſſuc, 
plead the ſame de novo, and pay Mo- N 


ney into Court. - 8 
3 1 Too late to demand Oyer after Rule 
o plead. 278 


5. "Deer after Rule to plead denied. 7 hid. 
34. Leave to plead treble after Time i 
plead, pleading an ifluable Plea. 316 
35- Cantadd to a Plea after Replication 
or Demurrer. 317 


36. After 
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36. After Plea too late to move to change 
the Venue. Page 4 5 


37. Defendant's pleading after Rule Ni 
to change the Venue, no Waiver of 


f the Rule. Aid. 
1 38. Venue not to be changed after Time 
| to plead. ® 424 
39. May notwithſtanding an Imparlance. 
„ 
40. Not after a Summons for Time to 
plead. 425, 426 


Double Pleas. p. 307 to 321. 

Pleadings. p. 327, 322. 

Pledges, p. 323. 
Poſtea, p 324. 


Paiſoner, p. 325 to 347: 

1. Defendant ſurrendred by his Bail, and 
diſcharged by Superſedeas muſt give 
Bail de 72020 on an Action of Debt 
on the Judgment. 56. ſed vide reg. 
Hil. 8 Geo. 2. 

2. Priſoner brought up by Habeas Cor- 
pus, not to be received before the Re- 

turn. | 218 

3. May be brought in at any Time be- 
tween the Return and Appearance 


Day. | ibid. 
1, TW 4. Pri- 


The IN DEX: Or, 
4. Priſoner brought up by Habeas Corpus 
to be remanded, unleſs he pays the 
Sheriff his Fees. Dis 219 
5. Attachment againſt the Sheriff for not 
bringing up a Priſoner purſuant to a 
Habeas Corpus on Tender of 15. per 
Mike. Is ibid. 


1. A Menial Servant to an Ambaſſador 
not intitled to Privilege, a domeſtic 
* 3 

2. An Attorney arreſted on an Attach- 
ment, whilſt attending his Clients Bu- 
ſineſs in Weſtminſter Hall, diſcharged. 

3, An Attorney returning from an At- 
tendance on a Prothonotary arreſted 
on a Ca. Sa. out of the King's Bench, 
| N ibid. 

4. An Attorney taken in Execution, 
whilſt attending the Execution of a 

Wit of Inquiry diſcharged. 41 

5. Conuſance not to be allowed againſt 

the Privilege of an Attorney. 97, 99 


Proceſs, p. 34 to 355. 

No Attorney's Name to the Copy of the 
Proceſs. „ 

FER Pꝛothein Amy. 

Prochein Amy liable to Coſts, 102 
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Pꝛohibition. p. 356. 
Adminiſtrator Nonſuited in Prohibition 
brought by himſelf, paid no Coſts. 
__ 118 


1 Vene not to — changed on a Promiſ- 


ſory Note. 417, 418. 

2. Affidavit that there is a Real Note 

477 
Pꝛobilo. 


1 Defendant may try the Cauſe by Pro- 
viſo before a whole Term has inter- 
vened. | 397 


2. On Trial by Proviſo the Defoadant 
muſt give fourteen Days Notice of 
Trial, if the Plaintiff ought to have 
given the like Notice. 388 


<Q 
Quakers. 


 Ffirmation of a Quaker not a 
ſufficient ground for an Attach- 
ment. 34 


I. 


2. Quaker fined for refuſing to be Sworn 


on a Jury. 247 
Quare Impedit. p. 359 to 369. 
7 Recog | 


The IN DEX: Or, 


% ® * 
. * 1 


| ' Recognizance. 

1. D Ecognizance in Acount. Page 9 

2. Breach in Declaration on a 

Recognizance of a Bail ill aſſigned. 19 

2. No Action of Debt on a Recognizance 
of Bail pending a Writ of Error. 82, 

83 | 

3. If Action of Debt be brought on a 

e of Bail, the Writ ſhould 

be ſerved four Days before the Re- 


turn. 703 
4: Recognizance of Bail in Homine re- 
Plegiando. 222, 224 


Recozdari factas Loquelam. p. 370, 371. 


Recoveries. p. 371 to 374. 


Reference, See Award. 
1. Coſts of a Reference by Conſent not 


to be allowed. — 08 

2, No Coſts aftcr Reference at the Aſ- 

ſizes. 104 
Vent. 


The Landlord ſhall not be paid a Year's 
Rent out of Goods taken on a Capias 
Uilegatum. ” 273 - 


Re- 
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Repleader, p. 374. 


Replevin, p. 375. See pomine reple. 


1. Conuſance in Replevin alaimed by 
the Univerſity of Cambridge. Page 92 
2. If the Plaintiff does not file his Re. 


* 


tice of filing it. 370 


| Js Proceedings on a Re. fa. to. when 
brought by Plaintiff or Defendant. 371 


Relcuie, p- 375 


BVBVBeturn' Pabend'. : 
Writ of ſecond Deliverance a Superſedeas 
to a Return Habend. —— 


Scandalum Magnatum. 


ENU E not to be changed in Scan- 
; Y dalum Magnatum, 417 


Stire katias. p. 376 to 379. 
Scire fieri Inquiry. p. 379. 


| Serjeants. 380. 
Venue may he changed tho' the Plain- 
tiff be a Serjeant at Law, if he ſues 


by Common Capiss. 420 
Second 


Fa. lo. at the Return, he muſt give No- 


— — 
aA > & ; 


Second Delfverance. 


Writ of Second Deliverance, a Super- 


ſedeas to a Return Habend. Page 


Shrriffs. P. 38 1. 


1. Sheriff cannot take Bail on Attach- 
r 535 J% 325 


2. Bail being juſtified, Peremptory Rule 


againſt the Sheriff diſcharged, tho the 


Plaintiff had been delayed trying the 
Cauſe. N 3 
3. Bail when taken by the Sheriff good, 
alfterwards infolvent, Sheriff liable. 72 
4. Attachment againſt Sheriff for not 
bringing up a Priſoner purſuant to a 


' Habeas Corpus on Tender of 15. per 


Mile. b 210 
1. Full Coſts in Slander, though Da- 


mages found under 40. Special Da- 


mage being laid. "> my 


2, No more Coſts than Damages in Slan- 


der, tho a Juſtification pleaded. ibid. 


3. Trial put off in Slander. 403, 404 


Soldiers. 
1. Soldier held to Bail on Debt on a 
Judgment for above 100. tho Original 


Debt under 1010. 59, 60 
33 


375 


2 
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2. A. Page 61 
3. Out-Penſioner of Chelſea College held 

to Bail, not being a Soldier in actual 

Service. VVVVH 3 2000 


Summons. p. 385: 
1. Judgment ſigned tho Summons for 

Time to plead was not diſcharged. 
7%%F ( ͤ ot 
2. Summons for Time to plead after 
Rule out, no Stay of Proceedings. 
e ng 292 


Siouperſedeas. 13 
A Writ of Second Deliverance, a Super- 


i ſedeas to a Returu Habend. 375 


Surrender. 
1. Bail cannot Surrender the Principal 
after the Appearance Day of the Re- 
turn of the Writ, when an Action is 
brought on the Recognizance. 20 
2. On putting in one Bail the Deſendant 
25 % 
3. Can't Surrender till Bail is complete. 
VVV 85 
4. Debt againſt Bail, Render on the Ap- 
pearance Day after the Riſing of the 
Court, bad. 8 „ 
5. Time given to Surrender. bid. 
6. Render at a Judge's Chamber yacated, 
for not paying the Fees, — 87 
Tender. 


Tender. ik 
O* a Plea of Tender, the Money 
muſt be brought into Court. 
„ 
75 On a Plea of Tender, Money brotight 
into the wrong Office. -- 08 


3. A Plea of Tender not a Plea within 
the Meaning of a Judge's Order giving 
Time to plead, pleading an iſſuable 


Plea. „ 
4. APlea of Tender can t be pleaded after 
_ "Time to plead. "2 "209 - 


5. Applicatidn to plead a Tender as of 
the laſt Term, may be made within 
the firſt four Days of the Term. ibid. 


Teſtatum Capias. 


1. Bail on a Teftatum Capias. 52 
2. Words Teſtatum, Cc. in an Execution 
needleſs. 210 


Time. p. 386. 


Treſpaſs. p. 38. 
1. Bail in Treſpaſs for entering the 


Plaintiff's Hop-Ground, and taking 
away his au -Poles, 64 


X 2. 'Treſ- 


ts. . on ria x 20M" 64." 1 4 
e 
1 R A 
„ 1 3 


Table of the Principal Matters. 
2, Treſpaſs for breaking a Houſe, the 
Windows, (5c. no Coſts de increments. 
„ Page 107 

3. Treſpaſs on a Frechold, no Coſts de 
incremento without Certificate. 1bid. 
4. In Treſpaſs when a Damage is done 
to Perſonal Chattels, full Coſts, tho 
Damage found under 40s, 108 
F. Treſpaſs for breaking a Cellar Door, 
no more Coſts than Damages. 109 
6. No more Coſts than Damages in Treſ- 
_ paſs, notwithſtanding the new Aſſign- 
Rent. oo een ape 
7, Jury may give what Coſts they pleaſe, 
tho Damage under 405, 110, 112 


- Trial; p. 397 to rt. 
1. Notice of Trial if the Defendant's 
Attorney cant be found, muſt be de- 
livered to the Defendant himſelf. x 26, 


3 . 276 
2. No New e Trial after Motion in Arreſt 
of Judgment. | 241 


3. Venue not to be changed when the 
_ Plaintiff may be delayed trying the 
Cauſe. F pa SPGEE 4.28 


Trover. p. 412: 8 
Adminiſtrator Nonſuited at Trial in 
Trover, the Poſſeſſion, Loſs and Trover 
in Inteſtate's Time, the Converſion in 
the Adminiſtrator's, he paid Coſts. 115 
Qa⸗ 


rt "wh 414. 
& Confeſling 1 Entry and Ouſter at 
Trial, will not preclude the Defen- 

dant from taking Advantage of a Va- 
riance between the Iſſue and Niſe 

Prius Record. Page 169, 170 

2. Variance between Iſſue delivered and 

Record of Niſi Prius in the Award 
of the Venire, not material. 229 


Uenire factas, p. 414 to 416 


.___ Uenue, p. 417 to 431. 
1. Declaration amended by altering the 
Venue after Iſſue joined. 20 
2. Venue can't be x RPA after 1 en- 
dant bound to plead the general Iſſue, 
and take ſhort Notice. gt. Trial. 70 


Uerdift, p. 431, 432. 

I, Verdi for the Defendant, on a bad 
Juſtification confeſſing the Treſpaſs, ſet 
aſide, and Judgment for the Plaintiff. 


240 


rity, Judgment is not to be entered 
without Leave of the Court. 245 


3. Verdict given by Ballot ſet aſide, 409 


4 Wager 


2. When a Verdict is given as a Secu- 
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Qager of Law. p. 433. 
Wales. 


1. H ament for Lands in Wales. Page 


. | 4 OT 
2, Motion for an Attachment againſt a 


Welſh Sheriff for not returning a Writ. 


381 
Warrant of Attozney. 


1. Warrant of Attorney amended after 
Error brought and Certiorari returned. 


25 


 WffiLeave to file Warrant of Attorney 


after Error brought, denied. 197 


3, Judgment entered upon an old War- 
rant of Attorney on an Affidavit, that 
the Defendant was alive in Jamaica 


three Months before. 244 


g. Judgment entered on an old Warrant 


of Attorney upon an Affidavit of the 


Money being unpaid, made by a 


third Perſon, the Plaintiff being a Lu- 
JJJJJVVVJVJVJJVVJVVV — = 
5. Warrant of Attorney by a Priſoner to 

confeſs a Judgment, no Attorney be- 


ing preſent, Judgment ſet aſide. 339 


Kg 


Ll 
o * . 5 
8 I 
bi 0 , 
- 2 
h ir , — g's 
nn r = Q 1 


The INDEX, Sec. 


6. If an Attorney, or a Practicer as ſuch, 
preſent on Behalf of either Side, it is 
ſufficient. Page 340 

7. Judgment on ſuch a Warrant ſet aſide, 
an Attorney's Clerk N being preſent. 


ibid. 
8. The Preſence of an Attorney not ne- 


ceſſary if the Detendane be an Attor- 
ney 341 


- Withernam. Sce Homine replegtando. 


Witneſs, p. 434, 435. 

1. Affidavit of the Want of a material 
Witneſs for putting off a Trial, muſt 
be made by the Defendant bimſelf. 


401 
2. Of. putting of a Trial for the Wan 
of a material. Witneſs. . 02® 


3. Writ of Inquiry ſet, ale beckfſe 1 the 
Plaintiff wag examined as a Witneſs. 


450 
Urit, p. 436 to 442. See T itle In⸗ 
quiry. 


No need of fifteen Days between Teſt 
and Return of Scire facias. $77 


Writ of Inquiry, p. 442 to 451. 
Sce Title Inquiry. Et 
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